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Introduction

The genealogy of this volume begins, as many volumes do, at a conference at
the University of California Santa Barbara in February 2014 titled “Locating
the Shari‘a: Creating New Sources for Knowledge and Inquiry.” Its aim was to
honor the scholarly contributions of Dr. Khaled Abou El Fadl and Dr. Sherman
Jackson in the field of Islamic Studies and, more specifically, Islamic law. In
addition to exploring the indelible impact of these two scholars on the field
of Islamic law, the conference provided a periscope into the drastic evolution
the field has undergone in the past few decades. With this insight in mind,
instead of producing a conference volume of the proceedings, or a festschrift
in honor of Dr. Abou Fadl and Dr. Jackson, which is rightfully due, the decision
was made to produce a volume on the field of Islamic law itself—its method-
ologies, its contradictions, its possibilities and its future.

It is not an exaggeration to say that the field of Islamic law has been bur-
geoning over the past century in Western Academia,! producing an increas-
ingly dynamic and polyvalent intellectual scene that has evolved through, and
at times away from, the early methodologies and inquiries characterizing the
field. The preeminent early scholars of Islamic Law, Ignaz Goldziher (1850-
1921) and Joseph Schacht? (1902—1969) introduced two central inquiries to the
field that would continue to engage scholars for generations. The first exam-
ined origins—questioning the development of Islamic law, its sources, and the
eventual institutional form it took within the madhhabs. The second inquiry
explored the divergence, or the gulf, that was noted to exist between the theory
of Islamic law (usil al-figh) and positive Islamic law ( figh).3

1 The broader systematic study of Islam began at the end of the 18th century and predates the
more focused study on Islamic law. The first academic centers devoted to the study of the
Orient were founded in the early 19th century in France (Société Asiatique, 1821), the United
Kingdom (Royal Asiatic Society of Great Britain and Ireland, 1823) and America (American
Oriental Society, 1842).

2 Ayman Shabana notes that there are two dominant paradigms for the study of Islamic legal
history: ethnographic and textual. Goldziher and Schacht are representative of the latter
trend, while Christiaan Snouck Hurgronje (1857-1936) and Robert Smith (1846-1894) are rep-
resentative of the former. The volume will focus will be on the development of the textual
trend of studying Islamic law. For the other see Ayman Shabana, Custom in Islamic Law and
Legal Theory (New York: Palgrave MacMillan, 2010), 19—23.

3 The question of divergence was tackled differently depending on whether scholars adopted
an anthropological or textual approach. Taking the anthropological approach, scholars were
concerned with understanding how ritual and customary practice was considered legitimate

© KONINKLIJKE BRILL NV, LEIDEN, 2019 DOI:10.1163/9789004391710_002



2 INTRODUCTION

Goldziher tackled this first issue in 1890 in his seminal work Muhammed-
anische Studien.* In it he argues that Islamic law developed after the death of
the Prophet and was an amalgamation formulated from Judeo-Christian and
Roman legal practices.> Most illustrative of this Judeo-Christian appropria-
tion present in Islam were fadith, which he argues gained prominence in the
second century post-Hijri and can be directly traced to pre-Islamic or Judeo-
Christian practices.® As for the Roman influence within Islam, it can be iden-
tified in the development of the School of Opinion (ak! al-ra’y) which stood
in contradistinction to the School of Tradition (akl al-hadith). Turning to the
sources of the law, the most spurious for Goldziher were hadith which con-
spicuously arose in the first two centuries after the death of the Prophet and
were freely invoked by the jurists. Though Goldziher does not cast aspersions
on hadith altogether, and notes that early jurists did attempt to weed out fabri-
cations, the rate at which fadith literature grew quickly outstripped the critical
capacities of hadith scholars, allowing for the existence of in increasingly dubi-
ous corpus of hadith.”

Building on Goldziher’s answer to the origins of Islamic law, Schacht in his
Introduction to Islamic Law asserts that in the first century after the death of
the Prophet, Islamic law’ as it is known today did not exist; rather, rudimentary
forms of customary law existed by adopting pre-existing legal, administrative
and political practices of newly conquered Muslim lands.® It was not until the

even if it seemed to contradict scriptural sources or the law as interpreted by jurists. The
locus of their inquiry was the role of custom in law making, and the extent to which it was
accommodated as a legitimate source of norm generation. As for the textual scholars, they
were concerned with how legal theory related to legal practice, or in other words, how usul
al-figh related to figh. As the practice of law preceded its theorization by the schools, scholars
were concerned with whether usal al-figh actually produced figh or was simply a post-facto
justification of what was already in practice.

4 Goldziher’s work was translated into English and published under the title Muslim Studies.

Ignaz Goldziher, Muslim Studies (London: Allen and Unwin, 1967); Ignaz Goldziher, Introduc-

tion to Islamic Theology and Law (Princeton: Princeton University Press, 1980).

Goldziher, Muslim Studies, 1:2, 75-87.

Ibid,, 25, 42.

Ibid., 80—9o.

Joseph Schacht, An Introduction to Islamic Law (Oxford: Clarendon Press, 1964), 21. Also see

Joseph Schacht, The Origins of Muhammadan Jurisprudence (London: P.R. Macmillan, 1961).

For an overview of some of Schacht’s arguments see Wael Hallaq, “The Quest for Origins

or Doctrine,” UCLA jJournal of Islamic and Near Eastern Law 2, 1 (2002—2003): 1-32; Jeanette

Wakin, Remembering Joseph Schacht (1902-1969) (Cambridge: Islamic Legal Studies Program,

Harvard Law School, 2003).
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INTRODUCTION 3

second century in Iraq that an identifiable Islamic legal architecture emerged.
To reclaim authority and displace the centrality of customary practice, promi-
nent jurists of these legal schools projected hadith onto early figures of Islam,
endowing hadith with a sense of normative authority they otherwise lacked.
The notion that the hadith were en masse fabricated, retroactively projected,
and then accepted and promulgated as authentic was the most controversial
element of Schacht’s thesis, matched only by his second controversial asser-
tion regarding the closing of the doors of jjtihad in the 4th/10th century.® His
two claims, taken together, both cast doubt on the authenticity of the Islamic
legal paradigm, and negated the importance of scholarly contributions after
the 4th/10th century.

Schacht, and Goldziher before him, threw down the proverbial gauntlet,
and scholars of Islamic law after them, in one way or another, were unable to
shirk their shadow. There were some that supported the case of Schacht and
Goldziher and developed it further to elaborate on the ‘foreign’ elements that
seeped into Islam,!° but preponderantly, scholars challenged the assertions of
Schacht and Goldziher, leading to new inquiries and methodologies within the
field of Islamic law. Scholars in this second wave were concerned with four
issues: (1) the origins of Islamic law and the madhhabs, (2) the historicity of
Islamic scriptural sources, (3) the continuity of jjtihad, and (4) the relationship
between theory, as expounded in treatises on usi! al-figh, and practice, as pro-
mulgated in treatises of figh. These four inquiries in some sense have become
universal focal points within the field of Islamic law, with scholars continu-
ously adding nuance. Though it is not possible to detail the developments in
each of these sub-inquiries, a few remarks are fitting. On madhhabs, they have

9 Schacht, An Introduction, 71.

10  For texts supporting the early assertions of Schacht and Goldziher see Patricia Crone,
Roman, Provincial and Islamic Law: The Origins of the Islamic Patronate (Cambridge: Cam-
bridge University Press, 1987); Patricia Crone and Michael Cook, Hagarism: The Making
of the Islamic World (Cambridge: Cambridge University Press, 1890). For an overview of
Orientalism within the academic study of Islam see Richard Bulliet, “Orientalism and
Medieval Islamic Studies,” in The Past and Future of Medieval Studies, ed. John Van Engen
(Notre Dame: University of Notre Dame Press, 1994), 94-104; Malcom Kerr (ed.), Islamic
Studies: A Tradition and Its Problems, (Malibu: Undena, 1980); Azim Nanji (ed.), Mapping
Islamic Studies: Genealogy, Continuity and Change (New York: Mouton de Greyter, 1997).



4 INTRODUCTION

been described as regional schools,"! guilds,'? constitutional units,'® and most
recently interpretative communities!*—with each of these characterizations
unveiling something of their development, social status, and even political
function. On the debate on the historicity of the sources of law, and more spe-
cifically hadith, scholars have not only shed light on the process of early hadith
transmission,!® but also demonstrated the existence of early hadith works that
were in fact a source of legal guidance,'6 and traced the process whereby hadith
were canonized alongside the Qur’an as constituting part of divine guidance.!”
As for the question of jjtihad, and the much maligned doctrine of taqlid, be-
yond dispelling the misconception that the doors of ijtihad were permanently
sealed in the 4th/10th century,!® scholars have demonstrated that taglid played
an important role in the development of the madhhabs and the adjudication
of legal issues.!® Even more drastically, some scholars have argued that taglid

11 Wael Hallaq, The Origins and Evolution of Islamic Law (Cambridge: Cambridge University
Press, 2001); Wael Hallaq, “From Regional to Personal Schools of Law? A Reevaluation,”
Islamic Law and Society 8:1 (2001): 1-26; Nimrod Hurvitz, “Schools of Law and Historical
Context: Re-Examining the Formation of the Hanbali Madhhab,” Islamic Law and Society,
7:1 (2000): 37—64; Christopher Melchert, The Formation of the Sunni Schools of Law: gth—
10th Centuries (Leiden: Brill, 1997); Norman Calder, Studies in Early Islamic Jurisprudence
(Oxford: Clarendon Press, 1993); Bernard Weiss, “The Maddhab in Islamic Legal Theory,”
PJ Bearman, Rudolph Peters and Frank Vogel (eds.), The Islamic School of Law: Evolution,
Devolution and Progress (Cambridge: Islamic Legal Studies Program, Harvard Law School,
2005), 1-9; Yasin Dutton, The Origins of Islamic Law: The Quran, the Muwatta’ and Medinan
Amal, (Richmond Surrey, 1999).

12 George Makdisi, “The Guilds of Law in Medieval Legal History: An Inquiry into the Origins
of the Inns of Court,” Cleveland State Law Review 34:3 (1986): 3-18.

13 Sherman Jackson, Islamic Law and the State: The Constitutional Jurisprudence of Shihab
al-Din al-Qarafi (Leiden: Brill, 1996).

14  Ahmed El Shamsy, The Canonization of Islamic Law: A Social and Intellectual History
(Cambridge: Cambridge University Press, 2015).

15  Nadia Abbott, Studies in Arabic Literary Papyri (Chicago: University of Chicago Press,
1976); Muhammad Mustafa Azami, The History of the Quranic Text: From Revelation to
Compilation (Leicester: UK Islamic Academy, 2003); Muhammad Mustafa Azami, On
Schacht’s Origins of Muhammadan Jurisprudence (New York: Wiley, 1985); Fuat Sezgin,
Geschichte des Arabischen Schrifttums (Leiden: 1967—present).

16 Scott Lucas, Constructive Critics: Hadith Literature and the Articulation of Sunni Islam: The
Legacy of the Generation of Ibn Sa‘d, Ibn Ma‘in, and Ibn Hanbal (Leiden: Brill, 2004); Ee-
rick Dickinson, The Development of Early Sunnite Hadith Criticism: The Tadqima of Ibn Abi
Hatim (Leiden: Brill, 2001).

17 Jonathan Brown, The Canonization of al-Bukhari and Muslim (Leiden: Brill, 2007).

18 Wael Hallaq, “Was the Gate of Ijtihad Closed?,” International Journal of Middle East Stud-
ies 16 (1984): 3—41.

19  Mohammad Fadel, “The Social Logic of Taqlid and the Rise of the Mukhtasar,” Islamic Law
and Society 3:2 (1996): 193—233.



INTRODUCTION 5

actually marks the apex in legal thinking as it allows for scholars to build their
argument from pre-existing recognized methodologies.?° In this sense, intra-
madhhab taqlid allows for later mujtahids within a school to actually change
the doctrine of the school. Finally, on the debate regarding theory and practice,
scholars have more accurately noted how and why divergences between theory
and practice occur,?! shed light on genres of legal literature linking theoretical
discussions with practical ones,? and further investigated the ways in which
jurists were influence by practice and custom.

By moving beyond the foundational concerns raised by Schacht and
Goldziher regarding the authenticity of the sources of Islamic law, the juris-
tic works produced reliant upon them have in turn become reliable reposi-
tories of information, and can be used to investigate issues far beyond the
questions on origins and theory versus practice. In recent decades fruitful
avenues of inquiry into Islamic law have included studies focusing on other
genres of legal writing,?3 the relationship between law and other intellectual

20 Jackson, Islamic Law and the State, 73—102; Sherman Jackson, “Kramer versus Kramer in
a Tenth/Sixteenth Century Egyptian Court: Post-Formative Jurisprudence between Exi-
gency and Law,” Islamic Law and Society 8:1 (2001): 27—51.

21 Sherman Jackson, “Fiction and Formalism: Toward a Functional Analysis of Usul ul-Figh,’
in Studies in Islamic Legal Theory, Bernard Weiss (ed.) (Leiden: Brill, 2002).

22 Wael Hallag, “From Fatwas to Furi® Growth and Change in Islamic Substantive Law,’
Islamic Law and Society 1 (1994): 29—65; Wolfhart Heinrichs, “Qawaid as a Genre of Legal
Literature,” in Studies in Islamic Legal Theory, Bernard Weiss (ed.) (Leiden: Brill, 2002);
Ahmad Ahmad, Structural Interrelations of Theory and Practice in Islamic Law (Leiden:
Brill, 2006), and most recently Talal al-Azem, Rule Formation and Binding Precedent in the
Madhhab-Law Tradition (Leiden: Brill, 2017).

23 Most important has been an increased focused on fatwas and court opinions. Muham-
mad Khalil Masud, Brinkley Messick and David Powers (eds.), Islamic Legal Interpreta-
tion: Muftis and Their Fatwas (Cambridge: Harvard University Press, 1996); Muhammad
Khalil Masud, Rudolph Peters and David Powers (eds.), Dispensing Justice in Islam: Qadis
and their Judgements (Leiden: Brill, 2006); Galal El-Nahal, The Judicial Administration of
Ottoman Egypt in the Seventeenth Century (Minneapolis: Bibliotheca Islamica, 1979), Guy
Bechor, God in the Courtroom: The Transformation of Courtroom Oath and Perjury between
Islamic and Franco-Egyptian Law (Leiden: Brill, 2011); Judith Tucker, In the House of the
law: Gender and Islamic Law in Ottoman Syria and Palestine (Los Angeles: University of
California Press, 2000); Maya Shatzmiller, Her Day in Court: Women’s Property Rights in Fif-
teenth Century Granada (Cambridge: Islamic Legal Studies Program, Harvard Law School,
2007); Ron Shaham, Family and the Courts in Modern Egypt (Leiden: Brill, 1997); Metin
Cosgel and Bogac Ergene, The Economics of Ottoman Justice: Settlement and Trial in the
Shart'a Courts (Cambridge: Cambridge University Press, 2016).
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disciplines,?* in-depth analysis of specific legal issues,?5 a recognition of sys-
tems within Islamic intellectual thought beyond simply Sunni legal theory,26
and the development of Islamic law into the late-classical, modern and con-
temporary periods, to list a few. It is no longer possible to characterize the
study of Islamic law as merely an inquiry into the origins, or the divergence
between theory and practice. Nor is it possible to identify a period of time, or
a genre of literature, that is overwhelmingly the focus of scholarly analysis to
the neglect of others. But perhaps most remarkably, it is not possible to iden-
tify a singular method which characterizes the study of Islamic law. While the
textual-philological method as pioneered by Goldziher and Schacht still re-
mains the gold-standard for many scholars of Islamic law, and is championed
in graduate programs, studies of Islamic law utilizing sociological, anthropo-
logical and ethnographic methods are becoming increasingly relevant, and are
contributing to discussions on Islamic law.27

The expansion of the discipline of Islamic law has made embarking on a
project of this magnitude far from simple. The tributaries in the field of Islamic
law, as much as they cohere around central texts, figures and spaces, also un-
dertake distinct inquiries. This volume does not purport to encapsulate the full
methodological and scholastic diversity within the field of Islamic law; rather,

24  Of the various disciplines in Islamic intellectual thought, the relationship between law
and theology has received the most attention. See Aron Zysow, The Economy of Certainty
(Lockwood Press, 2013); Baber Johansen, Contingency in a Sacred Law: Legal and Ethical
Norms in the Muslim Figh (Leiden: Brill, 1998); Bernard Weiss, The Spirit of Islamic Law
(Georgia: University of Georgia Press, 1998).

25  Marion Katz, Prayer in Islamic Thought and Practice (Cambridge: Cambridge University
Press, 2013); Marion Katz, Body of Text (New York: SUNY Press, 2002); Behnam Sadeghi,
The Logic of Law Making in Islam: Women and Prayer in the Legal Tradition (Cambridge:
Cambridge University Press, 2015).

26  Robert Gleave, Inevitable Doubt: Two Theories of Shit Jurisprudence (Leiden: Brill, 2000);
Robert Gleave, Scripturalist Islam: The History and Doctrines of the Akhbari Shi'T School
(Leiden: Brill, 2007); Muhammad Bagqir al-Sadr, Principles of Islamic Jurisprudence Accord-
ing to Shi7T Law (Saqi Books, 2004); Devin Stewart, Islamic Legal Orthodoxy: Twelver Shi'ite
Responses to the Sunni Legal System (Utah: University of Utah Press, 2007); Sayyid Amjad
Hussain Naqvi (ed.), Foundations of Jurisprudence: An Introduction to Imami Shit Legal
Theory (Leiden: Brill, 2016); Amirhassan Boozari, Shi7 Jurisprudence and Constitution
(New York: Palgrave Macmillan, 2011).

27  John Bowen, Islam, Law and Equality in Indonesia: An Anthropology of Public Reasoning
(Cambridge: Cambridge University Press, 2003); John Bowen, On British Islam: Religion,
Law and Everyday Practice in Sharia Councils (Princeton: Princeton University Press,
2016); Brinkley Messick, The Calligraphic State: Textual Domination and History in a Mus-
lim Society (Berkeley: University of California Press, 2013); Susanne Dahlgren, Contesting
Realities: The Public Sphere and Morality in Southern Yemen (Syracuse: Syracuse University
press, 2010); Lawrence Rosen, The Justice of Islam (Oxford: Oxford University Press, 2000).
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it is an attempt to showcase some of the diversity by bringing together in schol-
arly conversation pieces that are testament to shifts within the academic study
of Islamic law with prescient pieces signaling future avenues of inquiry. To an-
chor the reader as they navigate through seemingly distinct inquiries, the vol-
ume has been divided into three main parts. The first is devoted to reflections
on the state of the field of Islamic law; the second focuses on novel research
attempting to excavate more fully Islamic law in the classical and post-classical
periods (3rd/gth—7th/13th centuries); and the third focuses on contemporary
developments in Islamic law. Though at first glance it may seem as if these
three sections are disjointed, they are in fact deeply interconnected.

In the first part, senior scholars integral to the development of the field
of Islamic law have written reflective pieces on the state of the current field,
the challenges it faces, and potential avenues for future research. Though this
section provides unparalleled insight by preeminent scholars in the field, the
absence of certain voices will undoubtedly be noticed. This was not an inten-
tional decision, but merely the result of the practical constraints and consid-
erations an edited volume produces. There was a concerted effort, however, to
ensure that dominant methodological and scholarly trends were adequately
captured, and that is reflected in the pieces. Part one opens with Khaled Abou
El Fadl who reflects on how Islamic law as a discipline can be taken more seri-
ously in Western Academia, and how scholars of Islamic law have an obliga-
tion to both apprehend and convey the micro and macro elements of the law.
Robert Gleave examines the slow incorporation of Shif jurisprudence to the
study of Islamic law, and adduces how the scholarly understanding of Sunni
law in the classical period may be augmented and enhanced by taking seri-
ously Shi‘ juridical contributions. Marion Katz focuses more specifically on
gender in Islamic law to note that the legal indeterminancy present within
Islamic law allows for both interpretative freedom, and legal manipulation.
She traces how legal fluidity facilitates the construction of rigid gendering and
debates the manner in which legal scholars of gender can better address legal
indeterminancy. Ahmad Ahmad completes part one with an introspective on
the way the conversation on Islamic law is formed within Western Academia.
Offering reflections through the recent translation of his monograph, Ahmad
posits that the modern debate on the crisis of Islamic law is formed both by
modernity and the Euro-American Academy. Taken together, section one high-
lights the evolution of the field, emergent trends, and important shortcomings
that have led to scholarly oversights.

Part two moves away from a disciplinary analysis of the field to showcas-
ing specific scholarly findings in the classical period. Sohail Hanif investi-
gates how the early Hanafi school incorporated Kufan precedent into the law
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through their doctrine of hadith al-mashhir (well-known Prophetic report).
Building on the characterization of the madhhabs as local traditions, Hanif
argues that the Hanafl doctrine of hadith al-mashhiir demonstrates the local-
ized nature of the early legal schools, and its importance in forging law. Next,
Asma Afsaruddin analyzes the way in which exegetical commentary on the
word jihad eventually had an impact on the way that jurists created the prin-
ciple of immunity for non-combatants, demonstrating the interconnectivity
between exegetes and jurists. Continuing in the vein of the connection be-
tween law and other disciplines, Dale Correa, analyzes the ‘theological turn’
in the oft-overlooked Hanafi scholars in Transoxania. Often simply character-
ized as Maturidi, she argues that the Hanafi scholars in Transoxania had their
own intellectual authority, legal theory and theology and should be more ac-
curately denoted as a Samarqandi Hanafi school. Then, Rami Koujah, also not-
ing the connection between theology and legal theory, argues that at stake in
the much discussed doctrine of maslaha are theological questions regarding
God’s nature and the realm of rational evaluation. He traces the development
of Ash‘ar1 ethics and Shafi1 legal theory to demonstrate that reason and rev-
elation were dually treated in theological and legal treatises. The four articles
in this part shed further light on the localized nature of the madhhabs, point
to connections between law and other disciplines, and challenge assertions
regarding the characterization of the four legal schools. Though their inquiries
are distinct, they each move beyond the early questions of the discipline to
point to texts, intellectual connections, and bodies of writing in the classical
period that merit further scholarly inquiry.

The final part commences with Salman Younas’ article evaluating Ashraf
All al-ThanawT's position on political rule by women. Lauded as one of the
leading modern conservative Deobandi scholars, Younas demonstrates how
al-Thanawi engages with classical legal rulings and his context in order to
advance a novel legal interpretation on the women’s right to rule. Next, Asifa
Quraishi-Landes questions the relationship between law and morality in clas-
sical Islamic legal thought, and juxtaposes them to an attempt to ‘legislate mo-
rality’ in modern day Islamic nation states. She contends that modern interpre-
tations of Islamic law often overlook nuances present in classical conceptions,
leading to fundamental contradictions in any project that attempts to legislate
figh. Continuing in the vein of Islamic law and the state, Sarah Albrecht evalu-
ates how modern jurists adopt traditional classifications of dar al-islam, dar
al-harb, and dar al-sulh to a modern territorial world defined by nation states
and international law. Utilizing some of the same scholars as Albrecht, David
Warren’s piece looks at how modern scholars utilize maslaha based reasoning
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during the Egyptian revolution to reformulate the concept along state lines as
opposed to communal religious ones. He also traces the development of figh
al-thawra (the jurisprudence of revolution), that was increasingly utilized by
legal scholars during the Egyptian revolution. The volume finally concludes,
with Ovamir Anjum’s analysis of the growing presence of normative argu-
ments on Islamic law from within Academic institutions. While he notes that
these new ‘discursive trends’ benefit from the opportunities afforded by the
resources of the academy, he cautions that they must be cognizant of the post-
enlightenment paradigm of academic institutions.

The objective of the volume is to leave its readers better exposed to the
breath of the current study of Islamic law and with more insight into where
future inquiries of Islamic law may lead. On the note of the future of Islamic
law, the first part is of particular importance: Khaled Abou Fadl encourages
scholars to think of Islamic law beyond the parameters of the discipline; Mari-
on Katz and Robert Gleave shed light on disciplinary oversights in the fields of
usul al-figh and figh; and Ahmad Ahmad call scholars to be more aware of how
the framing of their scholarship and questions is informed by modernity and
the post-Enlightenment intellectual workspace they inhabit. If the reflections,
and indeed advice, of these scholars is heeded, the future study of Islamic law
will undoubtedly be as dynamic as its study in the past.






PART 1

Reflections on the Study of the Shari‘a






CHAPTER 1
The Roots of Persuasion and the Future of Shari‘a

Khaled Abou El Fad!

My scholarly work often draws upon my own life experiences, interests, and
sense of commitments.* Within these experiences, I debate whether the life of
an academic ought to contribute to resolving perceived problems, confronting
experienced challenges, or engaging in selfless objective analysis. After a life-
time of pedagogical reflections and disputations, I have come to the belief that
there can be no real scholarship without empathy with your subject. Not just
sympathy, but empathy. It is a complete contradiction in terms to write about
something that you truly hate because if you hate it, you do not understand it.
Or to put it more precisely, one cannot approach the study of a subject unless
one understands the passions, causes, influences, and aspirations that might
have driven people to make the choices that they once did. You cannot give it
the measure of care to which it is entitled by virtue of its becoming the topic
of your scholarship. Empathy does not mean uncritical acceptance or neces-
sarily sharing the epistemological convictions of one’s subject of study. It does
mean expending a concerted effort to understand the constructs of meaning
and the epistemological universe of the people being studied as things made
sense to them in their own time and space. The best approach to scholarship is
not one that assumes the false pretense of objectivity, but one that genuinely
understands or at least makes every effort to understand the object of its study
on its own terms.

When [ was a graduate student, many of my colleagues shared that, in many
departments across the country, it was as if there was a sign that stated plainly
to all job applicants: “Muslims need not apply.” It was, at that time, quite ac-
ceptable to say that Muslims could not become scholars of Islam, by defini-
tion. There was, it was claimed, an impossibility of academic objectivity. Now,
however, with a growing number of Muslim students trained by western aca-
demics and entering into the western academy, there are sufficient numbers
in the field—not a critical mass that would make a major difference in the
way that Islam is thought about or approached—but enough to reconsider

* T am very grateful to my student, Dana Lee, and my wife, Grace Song, for their invaluable

feedback and assistance.
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14 ABOU EL FADL

the methodological and philosophical issues confronting a scholar who stud-
ies a field in which he or she has established commitments and beliefs.

The emergence of this debate in my field, for instance, is paired with the on-
going conversations regarding the Shari‘a and its relationship to the academy
and society. Most of you reading this will be aware of those states passing anti-
Shari‘a legislation.! I'm sure you are also aware of the numerous public figures
who have issued condemnations of Shari‘a. This, coupled with the significant
unfolding of the Arab revolutions, demands us to ask the question: “What role,
if any, does the Shari‘a play?” The answer, I think, is still evolving and will con-
tinue to do so in perpetuity. I was involved in the first Azhar Declaration by
Shaykh Ahmad al-Tayyib in 2011.2 The declaration itself states that wherever
the will of the people is found, there the will of the Shari‘a is located. Of course,
this politically propitiating position poses tough questions about the sources of
authority and definition of the Shari‘a. For better or for worse, I strongly suspect
that since the 2013 military coup in Egypt, Ahmad al-Tayyib has retreated from
this understanding of Shari‘a as he has allowed the Azhar Declaration to retreat
into oblivion. Nevertheless, this does not vitiate the fact that recurrent events
inside and outside of the Muslim world continue to raise very significant ques-
tions about the nature of the Shari‘a within a modern, nation-state framework.
We see these questions raised repeatedly all over the Muslim and non-Muslim
worlds including in countries such as Tunisia, Nigeria, and Malaysia.

As this debate unfolds, those of us who are advanced as Sharia experts
are sought for answers. What, however, does that mean? What is an expert in
Sharia? Many among my family members and friends—being proper Egyp-
tians in Egypt—all think of themselves as ‘experts’ in Shari‘a. They will issue

fatawa (non-binding legal opinions) left and right about any and all matters of
life. Such a service is considered a matter of proper Egyptian culture. Journal-
ists in the region will often speak of what Shari‘a is and will philosophize at
length about what constitutes authentic and inauthentic Shari‘a. The Egyptian
Muslim Brothers (al-Ikhwan al-Muslimin) claim to understand the Shari‘a—as
do the Salafls. In my recent visits to Egypt, I have had many meetings with

1 Legislation forbidding or curtailing the usage of the Shari‘a has been introduced in Arizona,
Florida, Louisiana, Oklahoma, South Carolina, Tennessee, and Utah. The Tenth Circuit Court
of Appeals in the United States upheld an injunction against the Oklahoma law in 2012. See
Awadv. Ziriax, 670 F.3d 1111 (10th Cir. 2012). For further on the issue of anti-Shari‘a legislation,
see Jeremy Grunert, “‘How Do You Solve A Problem Like Sharia? Awad v. Ziriax and the Ques-
tion of Sharia Law in America,” Pepperdine Law Review 3 (2013): 695-734.

2 For further on the Azhar Declaration, see “Commentary on the Al-Azhar Declaration in Sup-
port of the Arab Revolutions” by Judge Adel Maged, Amsterdam Law Forum, Vol. 4, No. 3
(2012). http://amsterdamlawforum.org/article/view/282/463.
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Coptic activists and politicians who were also telling me what the Shari‘a is—
sometimes even quoting from passages of the Qur’an.

We must pause, therefore, and consider whether we are discussing the di-
verse manifestations of a singular idea—the Shari‘a—or whether we are dis-
cussing multiple entities, multiple “Shari‘as.” We must also, however, remain
aware of the finitude of the original language of the Shari‘a, Arabic, and the
various languages into which the term has entered or has been translated.
Sometimes, when we use the original word, we obfuscate the fact that we lack
complete intellectual clarity on the matter of its usage or meaning. At times, it
seems we use Shari‘a as one might use the word “kosher.” Kosher might mean
the various dietary regulations observed by members of the Jewish commu-
nity or, depending on its usage, it might indicate an affirmation: “All is well.
Everything is kosher.” It becomes a symbolic term for things not related to its
history, its dynamics, or its historical legacy. We use phrases like “Islamic law;”
“Muslim law;” “law of Islam,” and “Shari‘a,” interchangeably and quite often. Yet,
at times, we find that these words are either part of, or separate from, that to
which we refer.

A few years ago, there was a rather hostile article that was published as a
dedicated critique of Sherman Jackson’s work and mine.? The article argued
that scholars studying the Shari‘a in the western academy are participating in
an invented and imagined academic subfield—the specialty of Shari‘a. Oth-
ers have added to the discussion and their positions may be summarized as
follows: “What these people are doing is not really law. It is more like Islamic
studies.” This is quite fascinating because when you say, “Islamic law,” “Muslim
law,” and “law of Islam,” most of these terms have the word ‘law’ present. But in
using the term ‘law; we intimate a certain familiarity and knowledge of what
the term means. Making use of the term is tempting because speaking of the
law is authoritative, empowering, and worthy of deference. When scholars and
academics in particular utilize the word, I think there is a fair assumption that
we are at least comfortable with the complex epistemologies of law and the
virtual universe of meanings in which this term is employed to refer to numer-
ous social, cultural, and institutional norms. We ought to be always mindful
of the fact that there is not just a considerable amount of literature, but there
is a considerable amount of human lived experience with what constitutes
law, the pathology of law, and the patterns and behaviors of law. On the one
hand, then, I can see the point that Shari‘a may be an Islamic studies con-
cept in the sense that it is a concept provoking elements of Islamic theology

3 See Lama Abu-Odeh, “The Politics of (Mis)Recognition: Islamic Law Pedagogy in American
Academia,” The American Journal of Comparative Law 52, no. 4 (Autumn 2004): 789-824.
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and philosophy. Yet, to what extent does it talk about law and legal systems
more generally and, perhaps, comparatively? Does this word, “Shari‘a,” and do
the sources that we use to define it, necessitate further interrogation on our
part? If so, we must be sensitive that we do not read the sources in order to
merely confirm our distinctions and differences of opinion on the concepts of
“Islamic law,” “Muslim law,” or the “law of Islam.” Instead, we must pause and
allow the tradition to speak for itself.

I have read enough legal theories to know that legal systems possess their
own internal logic. One of the realizations that a lot of anthropological and so-
ciological studies have reached is that there are patterns to living legal systems
and to legal systems expressed on the ground. To establish the relationship
of these legal systems to their internal logics, allow me to use the example of
‘Islamic law.’ Like other legal systems, even nascent legal systems, the concept
of Islamic law was born within specific practices, adjudications, and rules. His-
torically, there are two main patterns for the birth and development of legal
systems. The first of these is the common legal system. By common, I do not
want to say common law or civil law, because that is not going to be helpful,
but by common I mean the sense that there is a great deal of the provincial and
the local informing the practice of law.

If we imagine that we are judges asked to adjudicate a case within a specific
locality, then it will matter a great deal if we are able to speak the language of
the litigants and whether we are able to refer to categories that are meaningful
to the litigants or to which the litigants are willing to defer, such that they ac-
cept these as authoritative or deserving of deference. The common legal system
is one model that has developed in multiple places in the world—it was the
genesis of Roman law itself—and it was extremely widespread in the Anglo-
Saxon world, in pre-Islamic India, and in other places.

The differentiation within these provincial practices necessitates a measure
of centralized adjudication. A centralized authority becomes supportive of the
law on the basis of its benefits, and becomes interested in law to the extent
that the law assists with the collection of tariffs and taxes, and clarifies spe-
cific issues related to the government’s own privileges and the maintenance
of certain social or political institutions. Overall, the law is left to provincial
and mobile institutions that apply customary or culturally-based norms of law.
These institutions resolve conflicts relative to the belief systems or the individ-
ual differences of societies within which they exist, but not relative to coercive
government hegemony.

The second model is what I identify as the corporate legal model. Legal
systems are born historically through a directed, cohesive and holistic ef-
fort that need not be systematic or analytically coherent, but are backed by a
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centralized authority that takes ownership of the law and that takes pride in
that sense of ownership. This centralized authority is willing to use coercion
or the threat of coercion to enforce the law. In that model, in contrast to the
common model, judges are often dispatched from urban centers to serve in
provincial areas and are not indigenous to the areas in which they adjudicate.
The laws created are therefore the product of imperial will rather than cultural
deference. Usually, the birth of these legal systems—at least in the pre-modern
world—was accompanied by a considerable amount of violence before accep-
tance of the legal system by the provincial territories. Here we cite the famous
Justinian codification of the law and the little-known story of the considerable
amount of violence that occurred in the eradication of the existing provin-
cial laws that were before Justinian.* There are a number of other codes to
which one can refer, such as Hammurabi’s code,® the Burgundian Code, the
Pactis Legae Salicae of Frankish law, the Lex Salica Karolina reportedly issued
by Charlemagne, the Chinese Tang Code, and arguably the Hindu Law Code of
Manu.b In all of these examples, there was a ruling central authority that either
promulgated or laid claim to a definable set of commandments or rules that
occupied a determinable space in the public or private life of a society. In all of
these cases, a ruling authority took possession of or became vested in a specific
set of rules, and these rules or codes, in turn, became symbols of authority and
even legitimacy.

Both the common and corporate legal models appeal to a higher authority
as an ultimate justification for the existence of the system or institution of law.
This ultimate authority could be God or gods, custom, the wisdom of elders,
or the intent of the forefathers, and it could be the state of nature, the logic
and mandates of justice, or the will and demands of the people or populace.
In all cases, this ultimate authority is intangible, esoteric, and absolute. Claims
to an ultimate authority are necessary for the construction of legitimacy, but
common and corporate legal systems negotiate access to this purported au-
thority in very different ways. Corporate legal systems are far more effective
in monopolizing access to purported ultimate authorities so that challenging
or diverging from the demands of law can at once become a defiance of the

4 Alan Watson, Law Out of Context (Atlanta: Georgia University Press, 2000), 41-42; ibid., Evo-
lution of Law (Baltimore, MD: John Hopkins University, 1985), 66—114; David Ibbetson and
Andrew Lewis, “The Roman Law Tradition,” in The Roman Law Tradition, ed. A.D.E. Lewis and
D.J.E. Ibbetson (Cambridge: Cambridge University Press, 1994), 1-14.

5 M.EJ. Richardson, Hamurabi’s Law: Text, Translation, and Glossary (New York: T&T Clark/
Continuum, 2004), 28-134.

6 For a general introduction, see, Paul F. Kisak, Ancient Legal Codes: The Historicity of Morals
and Values (Virginia: Create Space Independent Publishing Platform, 2015).
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legitimacy of the legal order. Similarly, corporate legal systems enjoy a defin-
able ruling center that becomes vested in a determinable set of rules, the defi-
ance of which becomes a challenge to the very authority of the legal order.
Common legal systems have a number of overlapping centers or institutions of
law, but the ruler or ruling class does not vest itself into a unified and cohesive
institution of law and does not take ownership over a set of determinate rules.
The spaces occupied by the adjudications and rulings of a common legal sys-
tem are far more negotiable because such a system is far more indeterminate
and discursive in nature than its corporate counterpart. Finally, while corpo-
rate legal systems rely on the coercive powers of the state so that every com-
mandment is backed up with the threat of punitive measures, common legal
systems negotiate the consequences of legal violations in a far more indeter-
minate and complex fashion. This does not mean that common legal systems
do not make use of the state’s powers of enforcement. Common legal systems
will often enter into partnerships with the ruling class precisely so that jurists
could get their determinations enforced or, in other words, supported by the
threat of force and punishment. But the space between legal determinations
and enforcement is far more ambiguous and negotiable in common legal sys-
tems as opposed to their corporate counterparts.

Taking these two models, I want to return to the Islamic law that we know,
and figure out how these models will influence our understanding of the
Shari‘a and our experience of it. If we examine Islamic law in its first manifes-
tations, although there are divine commands, there is no systematic theory of
law. The Musannaf'texts of ‘Abd al-Razzaq (d. 211/826) and Ibn Abi Shaybah (d.
235/849), or even the Maghazi of al-Waqidi‘ (d. 207/822) attest to this.” Equal-
ly, there is no systematic conception of a holistic legal system. This earliest
Islamic law is closer to the common legal system, which allows for a great deal
of diversity from one locality to another, a diversity of differences of practice
and opinion, and a rather strong correlation between the cultural practices
of the region and adjudications offered by judges. We therefore know, based on
the legal discussions dating from the first four centuries after the Airah, there
was a migration away from judgments that allowed a great amount of defer-
ence to the provincial laws that existed in the various conquered areas toward
a more systematic and centralized application of law.

7 See ‘Abd al-Razzaq, al-Musannaf, ed. Habib al-Rahman al-A‘zmi (al-Majlis al-Tlmi, 1390/1970);
Ibn Abi Shaybah, al-Musannaf, ed. Hamad b. ‘Abd Allah al-Jum‘a (Riyad: Maktabat al-Rushd,
2004); Muhammad b. ‘Umar al-Wagqidi, Kitab al-maghazi, ed. Marsden Jones (Beirut: ‘Alam
al-Kutub, 2006).
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The central authority in the earliest Arabian Islamic societies, for reasons
that we do not need to outline here, was—if you believe Patricia Crone—
prevented from centralizing or creating a corporate legal system.? Even if you
disagree with Crone’s findings, you would still say that the central authority was
not interested in developing a corporate legal system. This had both advantages
and disadvantages. One advantage was that the central authority did not have
to implement the law with a considerable amount of violence and coercion, as
happens in all corporate historical models. The law is so diverse and so local-
ized that it begets the next historical sociological step: the attempt by theorists
and jurists, who are always looking for the source of legitimacy and authority,
to shape the discourse on law apart from any executive power. This attempt
instantiates the systematization of legal manuals, analogous to the hornbooks
issued to contemporary legal students, and the formation of legal guilds,
which became very widespread through the Islamic world and later developed
in Europe. Legal guilds, like the professional guilds that united craftsmen in
very specific rules of conduct, acceptance, and rejection, became the primary
method for enforcing the rule of law separate from enforcement by armies,
police forces, and other instruments of the state. The state was not the primary
enforcer of the law, though it would, when enough jurists were agitated and
complained, open either a legitimate inquiry or a sham trial, such as that used
against the Hanbali jurist Ibn ‘Aqil (d. 513/1119), in order to restore equilibrium.®
The locus for the actual enforcement of the rules of the practice of law was
within and between the individual guilds themselves. This is very different
than the way that Roman law—or the progeny of Roman law, as embodied
by all corporate models—unfolded. There, the state became heavily invested
in an inquisitorial process of enforcing legal orthodoxy and preventing devia-
tions from authorized norms.

A duality begins to emerge. If you read books on fatawa and nawazil (legal
cases), you are able to form a very distinct image of what the world of Islamic

8 Patricia Crone, Roman, Provincial and Islamic law: The Origins of the Islamic Patronate (Cam-
bridge: Cambridge University Press, 1987), esp. 89—99; On Ibn al-Mugqaffa“s (d. ca. 140/757)
recommendation to the ‘Abbasid Caliph al-Mansur (d. 158/775) to codify the law of the land,
which was ultimately unsuccessful, see Muhammad Qasim Zaman, Religion and Politics
Under the Early Abbasids: The Emergence of the Proto-Sunni Elite (Leiden: E.J. Brill, 1997),
81-85.

9 Abu al-Wafa’ ‘Ali b. ‘Aqil b. Muhammad b. Ahmad al-Baghdadi al-Zafari was a Hanbali jurist
and theologian who studied under Abu Ya‘la b. al-Farra’. Later in his life, after the death of his
teacher, he became interested in the works of Mu‘tazili scholars and mystical authors such as
al-Hallaj. Upon his appointment to the chair of the Cathedral Mosque at al-Mansr, a group
of Hanbali students led by al-Sharaf Abt Ja‘far (d. 470/1077) began to harass Ibn ‘Aqil for his
Mu‘tazili and mystical tendencies forcing him to eventually issue a public retraction.
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law was like. If you read the mukhtasar literature (hornbooks) or restatements
of the law, you receive a very different picture of what Islamic law was like.
By theorizing or observing the utilization and application of hornbooks,
and comparing the voluminous productions of fatwa literature, we are able
to begin to trace the organic development of the law outside of the power of
centralized administration. Hornbooks were written in an attempt to create
predictability within the legal system, but other than in urban centers, where
hornbooks would be liberally applied by various judges, hornbooks became
the primary method for, not applying, but studying the law. They were, in
essence, grammars of law. Numerous hornbooks, such as the Maliki Mukhtasar
of Khal1l b. Ishaq al-Jundi (d. 767/1325), the Hanafi Hidayah by Burhan al-Din
al-Marghinani (d. 593/1197), and the Shafi'1 Minhaj by Yahya b. Sharaf al-
Nawaw1 (d. 676/1277), were produced for the benefit of jurists but were pro-
duced largely by students who, in the process of studying the law, would write,
produce, memorize, and reproduce the text for their teachers and colleagues.©

Taken as a complete body of literature, the hornbook genre makes it tempt-
ing to assume that Islamic law possessed a far more centralized and united
corporate model than was the case. Yet, if we spend enough time studying
the law and reading legal literature—a task, I admit, often reserved for rather
boring individuals—we will begin to gain a feel for aspects of the mukhtasar
literature beyond their legal content. These hornbooks, for example, always
have flashy and ambitious titles—undoubtedly an attempt to fight for notice
and acceptance in an absolutely overwhelmed market of texts. Tracing the
history of the reception and dissemination of particular hornbooks such
the Minhaj by al-Nawaw1 and the numerous commentaries, glossaries, mar-
ginalia, and epilogues written on this hornbook reveals a discursive process
in which various legal doctrinal positions and orientations vie for acceptance
and dominance within a single legal guild. There is no evidence that there was
anything inevitable about the prominence that a hornbook such as al-Minhaj
achieved within the Shafi1 legal guild. The state represented by a caliph or a
ruler did not intervene to mandate or determine the revered or deferential sta-
tus that such a text was able to command within the Shafi1 legal guild. The
Minhaj rose to ascendancy within the ShafiT legal guild through a competitive

10  Khalil b. Ishaq al-Jundi, Mukhtasar Khalil, ed. Ahmad Nasr (Beirut: Dar al-Fikr, 1981);
Burhan al-Din al-Marghinani, al-Hidayah fi sharh bidayat al-Mubtadi, ed. Talal Yasuf
(Beirut: Dar Ihya® al-turath al-‘Arabi, 2010); Yahya b. Sharaf al-Nawawi, Minhaj al-talibin
wa ‘umdat al-muftin (Beirut: Dar al-Fikr, 2005). For the best study to date on the rise of
the scholastic method in Islamic legal schools and the role of texts, see George Makdisi,
The Rise of Colleges: Institutions of Learning in Islam and the West (Edinburgh: Edinburgh
University Press, 1982).
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and highly negotiative process where it competed against alternative horn-
books within the legal guild.!! Other than the example of this one hornbook,
we have evidence from fatawa literature that endowed chairs such as that of
the Salihiyyah School in al-Quds were not just in competition but also the sub-
ject of litigation. The endowment of the chair could determine not just the
madhhab and rank of a professor, but would have profound implications as to
which law textbooks would be adopted and taught in the school.!? The chal-
lenge is that the historical record is widely dispersed, and to this point, has
gone largely unexamined. In my many sojourns browsing in the manuscript
collection at Azhar, I remember running into a makhtitah (manuscript) of a
risalah (epistle) written by an author, whose name I can no longer recall, pro-
testing what he considers to be the inappropriate and offensive teaching mate-
rials being used in the law school of Baybars 11 by what he says is a prominent
but unworthy professor. From his intimations and insinuations, I think that he
was launching an attack against the larger than life and controversial figure of
the jurist Jalal al-Din al-Suyuti (d. 911/1505).1® There is considerable evidence
that law schools, endowed chairs, and necessary treatises used in legal instruc-
tion were the loci of numerous disputations seeking to establish the frame of
reference and social language of law.!* Far from a corporate model of law, what
we consistently encounter in the Islamic legal framework is a negotiated and
socially dependent system in which the authority of law is part and parcel of
its authoritativeness. There is persistent competition between the law guilds,
and even within the guilds of law to affirm their authoritativeness, or in other
words their persuasiveness. In doing so, the legal guilds are competing and ne-
gotiating the amount of social deference and political privilege that they will
be able to enjoy.

11 See Fachrizal A. Halim, Legal Authority in Premodern Islam: Yahya B. Sharaf al-Nawawi in
the Shafit School of Law (London: Routledge, 2014); Mohammad Fadel, “The Social Logic
of Taglid and the Rise of the Mukhtasar,” Islamic Law and Society 3, no. 2 (1996): 193-233;
and Ahmed El Shamsy, “The Hashiya in Islamic Law: A Sketch of the ShafiT Literature”
Oriens 41, no. 3—4 (2013): 289-315.

12 See Abu al-Hasan Taqi al-Din al-Subki, Fatawa al-Subki (Cairo: Maktabat al-Quds, 1355),
2:126-33.

13 OnSuyutland his controversies and eventual dismissal from al-Khanqah al-Baybarsiyyah,
see Marlis J. Saleh, “Al-Suyuti and His Works: Their Place in Islamic History from Mamluk
Times to the Present,” Mamluk Studies Review 5 (2001): 73—89. For the history, pedagogies,
and mechanics of Islamic education, see Mahdi Nakosteen, The Islamic Origins of Western
Education (Boulder: University of Colorado Press, 1984), 37—63.

14  Forinstance, see Richard Bulliet, Patricians of Nishapur: A Study in Medieval Islamic Social
History (Cambridge, MA: Harvard University Press, 1972) and George Makdisi, Ibn Aqil:
Religion and Culture in Classical Islam (Edinburgh: Edinburgh University Press, 1997).
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In my previous scholarship, I called attention to what I described as the
micro-linguistic practices of Muslim jurists as a critical way in gaining insight
into the negotiative and discursive dynamics of Islamic law.!> If we scrutinize
the language used in so many hornbooks and compendiums of law, we do in-
deed observe a jurisprudence that evolves through the deployment of a lexi-
con of technical expressions. Expressions such as ala al-mu‘tabar (the most
reliable or authoritative position), ala al-arjah or al-aslah (the most correct),
al-azhar or al-ashhar (most accepted), al-muttaba‘a (the accepted practice)
among others are found throughout the hornbooks, the commentaries, mar-
ginalia, the responsa literature, and the literature documenting actual cases
(kutub al-munaza’at wa al-mukhasamat or kutub al-qada’) of each madhhab.
When carefully studied, this linguistic practice acknowledges the established
legal doctrine within the madhhab, but also acknowledges the minority or dis-
senting opinions, and very often the jurist will note his personal opinion even
if he considers the majority view to be wrongful. Moreover, through the me-
chanics of a fairly complex matrix of linguistic practices, jurists negotiated the
application of the law most often in response to regional variations, and so we
often encounter expressions such as “al-ma‘mul bihi fi gada’ Misr” (what is fol-
lowed and applied in the courts of Cairo) or “al-ma‘mil bihi fi gada’ Dimashq”
(what is followed and applied in the courts of Damascus) noting variations in
the judicial regional practices even within a single madhhab. Moreover, when
we examine the judicial practices of areas outside urban centers, for instance
the tribal laws of Bedouins in Sina, we find the clear imprint of the hornbooks
of the tribe’s formal juridical madhhab but with radical departures from classi-
cal doctrines implemented in urban centers.!® In other words, while it is clear
that even tribal and rural regions would be impacted by the orthodox and for-
mal determinations of the madhhab, there were numerous contingencies and
variations in the customary laws followed in these areas.

Some of the most fascinating evidence about the Islamic legal system has
been that of jurisdictional disputes between courts, forum shopping by liti-
gants, litigation about whether someone has proper legal standing to bring a
lawsuit, or whether a court has properly taken jurisdiction of a case.'” Fatawa

15  Khaled Abou El Fadl, Rebellion and Violence in Islamic Law (Cambridge: Cambridge Uni-
versity Press, 2001), 1-7, 321—42.

16 See Frank H. Stewart, “The Contract with Surety in Bedouin Customary Law,” UCLA Jour-
nal of Islamic and Near Eastern Law 2 (2003): 163—280.

17  See Sherman A. Jackson, Islamic Law and the State: The Constitutional Jurisprudence of
Shihab al-Din al-Qarafi (Leiden: E.]. Brill, 1996), esp. 142—84; David S. Powers, “The Maliki
Family Endowment: Legal Norms and Social Practice,” International Journal of Middle
East Studies 25, no. 3 (1993): 379—406; ibid., “A Court Case from Fourteenth-Century North
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collections and texts on munazaat and mukhasamat are replete with situ-
ations where the office of gadr al-qudah (chief judge) is asked to determine
whether, for instance, a Hanafl court took proper jurisdiction of a case where
a prior judgment has been entered by a Maliki court. We also have a consider-
able amount of cases where litigants are accused of changing their madhhab
so that they can obtain jurisdiction before a court where they arguably would
secure a more favorable decision. All of this is typical evidence of a common
rather than a corporate legal system. However, what is often inaccessible are
the specifics and details of the circumstances surrounding cases that are re-
ported on in fatawa collections, the texts on munaza‘at and mukhasamat, and
also the texts on nawazil. This is a challenge to scholars attempting to write the
micro-history of the Islamic legal system, and the existence of this challenge
has led scholars in the past to assume that such a micro-history does not exist.
The absence of a micro-history determinable in legal texts is an earmark of a
corporate, rather than a common, legal system, and because of this, scholars in
the past failed to understand and mischaracterized the nature of Islamic law.
But the fact that a micro-history is not readily apparent on the face of Islamic
legal texts does not mean that this micro-history does not exist. It exists and it
is essential to an understanding of this legal system.

Of great significance to understanding the nature of the Islamic legal system
is the existence of jurisprudential texts that theorize and systematize Islamic
law. The development of legal institutions appears to inevitably give birth to
legalists who work with all due diligence to theorize and systematize law so
as to increase the predictability and also the legitimacy of the legal system.
The move from legal customs to normative standards that explain, justify, and
theorize the law is typical of the evolution of common legal systems. Unfortu-
nately, legal theory and philosophical standards further obscure and conceal
the micro-history of a legal system. This is certainly true of the fields of usul
al-figh (jurisprudential theory) and al-qawa‘id al-fighiyyah (maxims or prin-
ciples of law). Works of usil such as the Mustasfa of Abt Hamid al-Ghazali
(d. s05/1111) or Qawd‘id al-Ahkam of ‘Izz b. ‘Abd al-Salam (d. 660/1262) did not
precede the birth of Islamic law but followed from it. By comparing an early
work on usiul such al-Shafiv’s Kitab al-Umm to the remarkable sophistication
of later works such as al-Mustasfa, it is clear that the field of jurisprudential
theory had undergone a great deal of development. Similarly, Shihab al-Din
al-Qarafi’s (d. 684/1285) monumental work on the maxims of law, al-Furug, or

Africa,” Journal of the American Oriental Society 110, no. 2 (1990): 229—54; ibid., “Fatwas as
Sources for Legal and Social History: A Dispute over Endowment Revenues from Four-
teenth-Century Fez,” al-Qantara 11 (1990): 295-341.
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al-ShatibT's (d. 790/1388) al-Muwafagat were late developments, where these
jurists built upon pre-existing legal traditions by articulating general princi-
ples of law. It is tempting to reduce the production of systematizing activity to
a single jurist in a single moment in time. So, for instance, it is tempting to say
that Qarafi invented the field of al-gawa‘id al-fighiyyah (maxims of law) or that
Najm al-Din al-Tafl (d. 716/1316) was the first theorist of maslahah (public wel-
fare) in Islamic jurisprudence, but I think statements to that effect are invari-
ably at error. Our knowledge of the sociology of law, or the way legal systems
develop, make clear that jurists do not construct doctrines from thin air. Jurists
build upon each other’s work and function within communities of interpreta-
tion where they maneuver within an established linguistic practice re-stating,
elaborating, and modifying. Common systems develop slowly through a pro-
cess of incremental and cumulative interpretive acts, and no one jurist invents
an entire field or theory on his own. We do find some contemporary scholars
who will make statements such as al-Ghazali or al-Shatib1 are the founders
of the theory of magqasid al-Shart‘a (objectives and purposes of law) but such
claims, to say the least, are exaggerations. Most certainly, brilliant minds such
as al-Ghazali or al-Shatibi took pre-existing linguistic practices and interpre-
tive traditions and re-stated and elaborated upon them in a way that earned
them the respect and deference of their colleagues. Unfortunately, the texts
that were available to them and the layers of interpretive activity that they
built upon in order to construct their authoritative summations of the law is all
a part of the micro-history of the legal system that is so difficult to reconstruct
centuries after the fact.

The important questions to ask, however, are: once these systematic and
meta-narratives of the law come to be established and begin to function nor-
matively among jurists, what becomes of the legal system? Once the great legal
technicians are able to properly digest the annals of adjudications and system-
atize them into theoretical frameworks that explain the underlying logic and
reasons at work in the legal system, does this significantly alter the shape or
nature of the law? Do they really, as some have argued—not just in the context
of Islamic law, but in other cultures as well—act as gravitational centers for the
conversion of common legal systems to corporate legal systems? Do they start
out as common legal systems unencumbered, malleable, and flexible but when
they are systematized, regularized, and standardized, do they lose more and
more of their common-type systems and become more akin to corporate sys-
tems? Finally, as some very pessimistic theorists about the future of common
law say, is it the case that the common law system will eventually become the
civil law system because legal theories, statutes, and codes kill common laws?
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I think that, to an extent, we may answer these questions in the affirmative.
Works of theory become perpetual and, eventually, habitual. This introduces
for us a very significant pedagogical and methodological problem. When we
study Islamic law, we often do not study it as a legal system. We are often not
interested in whether legal history, sociology, and anthropology are able to af-
ford our analysis with problematic questions. Equally, once we understand the
role of books of theory for the consolidation, systematization, and centraliza-
tion of the law, we must be prepared to account for how they become what
define the legal system rather than the particular positive rulings that existed
and were issued before the works of theory.

This is a very philosophical question that is debated intensely outside of
the Islamic context. Once books of theory are incorporated into legal pedago-
gies, does it matter that a century earlier (or two or three) there were adju-
dications and even raw texts that were born, which did not take these books
of theory into consideration? Must we then consider Islamic law—to put it
rather bluntly—a set of specific commandments and determinations? To what
extent should we even talk about Islamic law if we are not treating it as a legal
system? Do we lack the necessary understanding of the historical experience
itself?

Increasingly, we hear the question, “What is the fate of Islamic law?”
Personally, I don’t know the answer to this question. But until we attempt to
understand the legal system within the logic of historical contingencies and
processes within which it developed, we will fail to understand the manners
by which the law accounted for new and emerging novelties and became com-
fortable with their adaptation into society. We may reach the conclusion that
gawa'id fighiyyah or kutub usul al-figh is far more important than kutub al-
ahkam. In other words, we might end up concluding that books of theory are
more significant for the future trajectory of Islamic law than the collection of
positive commandments. But if we do so, we will find that our research efforts
are better placed in the development of books of theories that are relevant
to the historical contingencies that we confront today, rather than those that
were confronted by jurists and theorists a millennium ago. That will require,
of course, a shift in our methodologies of thinking, researching, and talking
about Islamic law. But whether we wrestle with the historical record upon
which the Islamic legal system unfolded, or the theoretical and normative tra-
jectory wherein the future of Islamic law is explored, it is imperative that we
take the field of Islamic law as law seriously.
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CHAPTER 2

Sectarianism and Integration
Contemporary Categories and the Prospects for Islamic Legal Studies

Robert Gleave

1 Introduction*

In his influential Origins of Muhammadan Jurisprudence, Joseph Schacht
devotes six (of 351) pages to the contribution of “Shi‘alaw” to the early develop-
ment of Muslim jurisprudence.! This is not a very significant proportion of the
book, and it might be said, it overestimates the level of interest in Shi‘ite law
at the time of Schacht’s writing. In some ways, Schacht was unusual for pay-
ing even this level of attention to Shi‘ite legal thought of the early or any other
period. For most writers until well into the 1970s, early Shi‘ite legal scholars
(be they the Imams of one or other ShiT branch, or fugaha’ of the time) were
generally ignored;? this attitude reflects, perhaps, the attitude prevalent in Ori-
ental Studies (as it was then termed) at the time. It was subsequent political
events which provided the context for the growth in interest in Shi‘ism, and
more specifically Shi‘ite law. The emergence of the fagih (jurist) as a figure of
debated political authority in Shi‘ism was coupled with Shi‘ite political move-
ments in Lebanon and Iraq, and eventually with the 1979 Iranian Revolution.
Inevitably, the focus was on the Twelver (Ithna-‘Ashari or Imami) tradition;
not simply because of Iran, but also because of all the Shif intellectual tra-
ditions (the main ones being Zaydi, Isma‘ili and Imamiyya/Ithna-‘Ashariyya/
Twelvers), the Twelvers had the most elaborated tradition of legal theory, legal
sources and jurisprudence—including quite extensive legal hadith reports
from the Prophet and the Imams; they were also numerically the strongest of

* The research for this chapter was carried out under the auspices of the European Research

Council advanced award, project number 695245, LAWALISI, “Law, Authority and Learning
in Imami Shi'ite Islam.”

1 J. Schacht, Origins of Muhammadan Jurisprudence (Oxford: Clarendon Press, 1950), 262—8.

2 An exception to this is Noel Coulson’s Succession in the Muslim Family (Cambridge: cUP, 1971)
where Shi laws on succession are covered in some detail (108—35); in his History of Islamic
Law (Edinburgh: Edinburgh University Press, 1964), Coulson has a whole section dedicated to
“Sectarian Legal Systems in Islam” (108-119), in which he takes issue with Schacht’s thesis that
the “end product” schools of the Shi‘ites and the Kharijites are not so distinctive. Coulson
outlines the “jurisprudential theory” of the Shi‘ite school to be distinctive, and part of the
explanation for this is “politico-religious beliefs”).
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the Shi1groups; finally, they had had a close relationship with a number of polit-
ical structures (including but not restricted to the Safavids), and therefore their
activities (legal and otherwise) were relatively well-documented in the histori-
cal sources. By the time I embarked on doctoral research in the early 1990s (fo-
cusing on the late classical/early pre-modern development of Imami jurispru-
dence), there was a limited, but not negligible, body of secondary literature on
which to draw, and an emerging set of research questions which were to domi-
nate the subsequent study of Imami legal thought. These can be summarized:

1. How best might we characterize the relationship between Imami legal
requirements of a theoretical political structure led by the sinless (but
hidden) Imam, and actual political structures led by fallible (and often
oppressive) caliphs and sultans?

2. What permission, if any, was provided to the scholar jurists (‘ulama,
fugaha’) to adopt functions theoretically reserved for the sinless Imam
during periods of his political weakness or absence?

3. To what extent could scholar jurists cooperate with structures which
were theoretically illegitimate, and quite possibly oppressive to the
“saved sect” (i.e. the Imamiyya) during the absence of the Imam?

As one can see, the primary questions were related to political theory, an

inevitable consequence, one might think, of how the events of 1979 in Iran

and elsewhere had surprised the worlds of both policy analysis and Orientalist
academia. Most publications, at least in Western scholarship on the develop-
ment of Imami legal thinking, were geared towards these questions, with per-
haps the implied rationale that such research might produce a more nuanced
understanding of the ever changing Middle Eastern political landscape.?

In this chapter, I wish to push these questions to one side a little. Whilst as

a researcher one might be grateful for political events bringing one’s subject to

public prominence, it is not useful to conceive of future scholarly possibilities

entirely in relation to what might or might not be policy relevant in the years to
come. Accordingly, I will focus here on the contours of possible research in the
early development of Shi‘1 law, and the opportunities for enriching the field of
the loosely termed “classical period” by a greater recognition of the traditions

3 A surge in studies in Shi‘ism appears in the 1980s following the Iranian revolution, a number
of them with a clear legal emphasis. Some of these were completed before the revolution, but
updated in its wake. See, S.A. Arjomand, The Shadow of God and the Hidden Imam (Chicago:
University of Chicago Press, 1984); M.J. Fischer, Iran: from Religious Dispute to Revolution
(Cambridge, Mass: Harvard University Press, 1980); H. Modarressi Tabataba’l, An Introduc-
tion to Shit Law: A Bibliographical Study (London: Ithaca Press, 1984) and his Kharaj in Islamic
Law (Tiptree, Essex: Anchor Press, 1983). There were also a flurry of articles attempting to
understand the legal dimensions of the Revolution’s success.
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and practice of Shi‘law. I reserve some comments on the contemporary scene
to the conclusion. The field of Islamic legal studies is now so broad, and so
well-staffed internationally, that we are moving towards the establishment of
a series of semi-formal sub-fields of Islamic legal studies, and in each of these,
there is the potential for a broadening of evidence base to include (amongst
others) the tradition and practices of Shi1 law. From that broadened evidence
base, one can try and develop more comprehensive answers to the principal
research questions: how, for example, theology impacts on legal theory; how
the process of forming a madhhab might best be characterized; how legal doc-
trine influences legal practice; and what and how a fatwa functions as a piece
of legal advice. My main contention is that answers to all these questions, and
others, would be much enhanced by a greater level of attention paid to pat-
terns of activity and thinking which run across all Muslim legal traditions.
Some of this may appear like special pleading for the Shi1 case (or a demand
for my own specialism to be more broadly recognized as having a valid contri-
bution to make). That may be so on one level; but more fundamentally, I have
noticed that the field continues to be locked into the habit of treating some
traditions as afterthoughts or marginal offshoots, rather than part of a wider,
richer Muslim legal history. It is this approach which, I believe, has somewhat
impoverished the ever-expanding field of Islamic legal studies.

2 Early Shi‘1 Law: Paradigms and Prospects

In context, Schacht’s paltry six page foray into Shi‘ite law seems almost gen-
erous, and certainly more focused on exclusively legal (rather than obliquely
political) issues than much subsequent comment. Schacht makes some char-
acteristically bold and challenging claims, without any fully fleshed-out argu-
mentation. The works of Islamic law ascribed to the sixth Shiite Imam (Ja‘far
al-Sadiq, d. 148/765) are “apocryphal’, he asserts; other early works supposedly
of the 2nd century AH are of “doubtful” authenticity or “certainly” spurious.
We can, he claims, only think of the Imamis as having a legal literature towards
the end of the third century AH (early tenth century CE). For Schacht, the
Zaydi work attributed to Zayd b. ‘Alj, the failed leader of the revolt against
the Umayyads in 122/740, is also a later invention. All in all, Shi‘ite jurispru-
dence is a later development, postdating the emergence of the Sunni schools
and often presuming intellectual structures developed therein. It claims to
derive its content from the teachings of ‘Ali and the subsequent Imams,
but ‘Ali’s legal doctrine, as far as it was understood amongst the second and
third century Iraqi scholars, shows little connection with Shi‘ite law as it was
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subsequently understood. In an approach typical of much later scholarship
on Islamic law, Schacht examines a series of “Shi‘ite” legal doctrines, suppos-
edly unique to (and characteristic of) Shi‘l law. He then proceeds to argue
that these were not originally Shi‘ite but became “adventitiously distinctive
for Shiite as against Sunni law”.# The “Shi‘ite” positions emerge out of early
(Sunni) legal disputes; later Shi‘ites often adopted and championed a less well-
known or marginal Sunni position and claimed it as their own. In his analysis
of these doctrines, Schacht makes only three references to Shi‘ite works of law
or hadith; the first is to Querry’s French translation of the Shara’i‘ al-Islam of
al-Muhaqqiq al-Hilli (d. 676/1277) and the other citations are from Majmai‘ (at-
tributed to Zayd).5 The remainder of the references are to his standard list of
sources for the early development of Islamic jurisprudence: (Malik) Muwatta’
(in the two main recensions), (Ibn al-Qasim) al-Mudawwana, (Shafi1) al-Risala,
al-Umm and Ikhtilaf al-Hadith, (Shaybani) al-Athar, (Abu Yusuf) al-Athar. This
would, of course, be entirely unacceptable in more recent scholarship. To write
an account of Shi‘1 law and refer, almost entirely, to Sunni sources, would be
simply considered bad practice. To be generous to Schacht, it could reflect the
sources available to him in 1950.

The general thrust of his argument is, then, that Shi‘ite law consists of
“borrowings” from Iraqi jurisprudence, dating from well after the basic struc-
tures of Islamic jurisprudence had been established. The distinctive Shi‘ite
doctrines examined are (1) wiping rather than washing one’s feet in wudi’
ablutions, (2) the freedom or otherwise of the children of a slave concubine
(umm al-walad), (3) temporary marriage (mut‘a) and (4) the qunat supplica-
tory prayer. The attribution of these doctrines to Shi‘ite Imams, or the assertion
that these were distinctively Shi‘l doctrines in the period immediately after the
Prophet are both, Schacht asserts, later attempts to establish a pedigree for
Shi‘ite law. In essence, though Schacht does not express it in this way, there was
no distinctive Shi‘ite doctrine in the first and second centuries; there was no
distinctive Shi‘ite legal method; and there was no discernable body of scholars
promoting a particular Shi‘ite legal doctrine (a proto-madhhab or similar). The
later Shi‘ite legal tradition—dating from the third century AH at the earliest—
attempted to construct “Shi‘ite” law out of the plethora of doctrines which
emerged amongst Sunni jurists of the early period.

The notion that Shi‘1 law was somehow a secondary, later construction,
which reacted to, or harvested its opinions from the legal doctrines pioneered
by Sunni jurists, remains a hypothesis. Schacht’s brief examination can hardly

4 Schacht, Origins, 262.
5 Schacht, Origins, 265 n.7; 267 n.7, 268 n.3.
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be cited as comprehensive evidence for its validity. It has not yet been even par-
tially tested by a rigorous examination of sources, which are becoming avail-
able in increasing quantity in published form. Following Schacht’s hypothesis,
Shi‘ite legal doctrine (and Shi‘ism more generally) was a “delayed reaction”
to Sunni law; it took Shi‘ites longer to engage fully with the questions of the
Muslim intellectual tradition. These assumptions have come to underpin
much of the scholarship and secondary literature on both Shi‘ism and Islam-
ic law. Seeing Shi‘ite legal developments through the prism of prior “Sunni”
experience is the usual mode of enquiry.6 I too have used this approach in my
study of some aspects of Shiite law.” It could be argued such an approach is
methodologically presumptuous, and would fail to entertain the possibility of
internal development, seeing Shi‘ite law purely as reaction. The approach, as
initially presented by Schacht, has yet to be critically examined. Furthermore
his specific assertion that there was, in the early period, neither a distinctive
Shi‘ite approach to legal reasoning, nor a set of distinctive Shi‘ite doctrines,
remains unexplored.

Other areas of Imami ShiT juristic activity are often analysed using the
same “reactionary” framework. For example, portraying Shi‘i legal theory as an
antiphon to the chorus of Sunni fugaha’ is perhaps indicated by the time-lag
between the first (fully fledged) works of Sunni and Shi‘1 legal theory (usul al-
figh). One has, the Hanafi al-Jassas’s (d. 370/981) al-Fusil; incomplete as it may
be, it represents the earliest extant comprehensive book project in legal theory.
But this is not to say that Islamic law before Jassas was “theory free”. The body
of legal scholars in the 2nd and 3rd centuries AH was clearly deeply divided,
and the divisions were not simply over which scholar had the greatest author-
ity in order to demonstrate the supremacy of their doctrine. Deep theoretical
differences around the justification of rules were emerging before al-Shafil
(d. 204/820),% and were crystallized after the general thrust of his Risala’s

6 Calder’s influential PhD thesis “Structures of Authority in Imami Shii Jurisprudence”
(Unpublished PhD thesis, University of London, 1980) sets Imam jurisprudence in a general
development of scholarly authority in early Islamic legal thought, primarily through a com-
parative analysis with al-Shafi‘’'s Risala; lan Howard published important articles also setting
Imami ritual law in the context of Sunni legal thinkers: “The development of the Adhan and
Iqama of the Salat in early Islam,” Journal Semitic Studies 26.2 (1981): 219—228. This builds on
his earlier article using a similar methodology “Mut’a Marriage Reconsidered in the Context
of the Formal Procedures for Islamic Marriage,” Journal of Semitic Studies 20.2 (1975): 82—92.

7 R. Gleave, “Imami Shi‘1 Refutations of giyas,” in Bernard Weiss (ed) Studies in Islamic Legal
Theory (Leiden: Brill, 2002), 267—292.

8 On the pre-ShafiT development of Maliki legal reasoning, see J. Brockopp, Early Maliki Law:
Ibn Abd al-Hakam and His Major Compendium of Jurisprudence (Leiden: Brill, 2000); also
touching on similar analysis see P. Gledhill, “The Development of Systematic Thought in
Early Maliki Jurisprudence”, (Unpublished PhD thesis, University of Oxford, 2014).
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findings (if not the book itself) had had its effect.9 Neither can we realistically
claim that the Fusul was the first work of legal theory (usul al-figh). Stewart
has done some detailed forensic work to establish the existence of usii/ works
in the century before Jassas;!® one can remain ambivalent over whether al-
Shafi’s Risala is a work of usiul al-figh, without committing oneself to a two
century hiatus in scholarly interest in legal theory. The customary “first” book
of Sh11usul al-figh (al-Tadhkira fiusul al-figh of al-Shaykh al-Mufid, d. 413/1022)
is dated 40 years after al-Jassas; though this work (which probably survives in
an abbreviated form in the Kanz al-Fawa’id of Muhammad b. ‘Al1 al-Karajiki,
d. 449/1057)" is not the first ShiT engagement with theoretical matters.? Al-
Qadi al-Nu‘man’s (d. 363/974) critique of the whole discipline of usul al-figh
indicates that Shi‘ite thinking on theoretical matters was advanced. Agreeably
he was working in an Isma‘ili Shi1 context, but he clearly was operating with
the same sources (and to an extent within the same intellectual tradition) as
Imamai Shi‘ite scholars; some Imami scholars claim him as their own rather

— =

than being an Isma‘1li.!3 Stretching back before him, ShiT reports from the 2nd
and 3rd centuries AH, preserved in Imami collections may not be attribut-
able to the Imams themselves, but appear to indicate that specifically Shi‘ite
theoretical doctrines were emerging alongside rather than simply in reaction
to, the Sunni developments.'* These legal theoretical doctrines included the
(famous) rejection of giyas/ijtihad,'> suspicions around ra’y, the restrictions

9 See W. Hallag, “Was Shafi’i the Master Architect of Islamic Jurisprudence?,” [JMES, 25
(1993), 587—-605; N. Calder, Studies in Early Muslim Jurisprudence (Oxford: Clarendon,
1993); for a critique see Joseph Lowry, “The Legal Hermeneutics of al-ShafiT and Ibn
Qutayba: A Reconsideration,” Islamic Law and Society. 11(1), (2004) 1-41.

10 D. Stewart, “‘Muhammad b. Jarir al-Tabart’s al-Bayan ‘an usul al-ahkam and the Genre
of Usal al-Figh in Ninth-Century Baghdad” in James Montgomery (ed.) Abbasid Studies:
Occasional Papers of the School of Abbasid Studies, Cambridge 6-10 July 2002. Orientalia
Lovaniensia Analecta 135 (Leuven: Peeters, 2002), 321-49 and his “Muhammad b. Da’ad
al-ZahirT's Manual of Jurisprudence, al-Wusul ila ma‘rifat al-usul” in B. Weiss (ed.) Studies
in Islamic Legal Theory (Leiden: Brill, 2004), 99-158.

11 D. Stewart, “An Eleventh-Century Justification of the Authority of Twelver Shiite Jurists,”
in Asad Q. Ahmad, Behnam Sadighi and Robert Hoyland (eds) Islamic Cultures, Islamic
Contexts. Essays in Honor of Professor Patricia Crone (Leiden: Brill, 2015), 468-97.

12 See D. Stewart, The Disagreements of the Jurists: A Manual of Islamic legal theory (London:
New York University Press, 2015).

13 These are discussed in I. Poonawala, “A Reconsideration of al-Qadi al-Nu‘man’s
“Madhhab’, Bsoas, 37 (1974), 572-579.

14 R Gleave, “Early ShiT Hermeneutics. Some Exegetical Techniques Attributed to the Shi’i
Imams,” in Karen Bauer (ed.), Aims, Methods and Contexts of Quranic Exegesis (2nd/8th—
9th/15th c.) (Oxford: OUP, 2013), 141-72.

15  N. Calder, “Doubt and Prerogative: The Emergence of an Imami Shi’1 Theory of Ijtihad,”
Studia Islamica, 70 (1989), 57-78.
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on jma<'% the general/specific distinction in hermeneutics'” and the cri-
tique of provenance in the probative force of reports. Even if not attributable
directly to the Imams (primarily Imam Muhammad al-Bagqir, d.c.114/733 and
Imam Ja‘far al-Sadiq!®), these reports are nonetheless earlier than Schacht’s
(and others’) starting point of the late 3rd century AH.

Perhaps the most exciting future challenges in the study of the formation
of Shif law is, in essence, methodological: must we see Shi‘T law as the poor
cousin of Sunni legal developments, or can we conceive of a wider pool of
schools and doctrines from which the madhahib emerged in the late 2nd and
3rd centuries AH?!® One question which could emerge as central to the future
study of early Islamic legal history is whether the sectarian nature of the later
sources mask the level of interaction and cross-fertilisation there was between

fugaha’ with different theological affiliations. Since scholars are increasingly
seeing the labels of Sunni and ShiT as more fluid than contemporary dynamics
might suggest,20 is it realistic (or indeed methodologically sound) to restrict
the sources we use for the early development of Islamic law to those subse-
quently identified as “Sunni” (or indeed “Shi1")?

3 Classical Imami Legal Developments

Once established, the Shi1 tradition of legal study and composition could be
viewed as an intellectual silo, which had little contact with outside influences.?!
The Imami figh works of the classical period—from, say al-Shaykh al-Tusi
(d. 420/1067) onward—are self-referential, in that they primarily build upon,

16 D. Stewart, Islamic Legal Orthodoxy: Twelver Shiite Responses to the Sunni Legal System
(Salt Lake City: University of Utah Press, 1998).

17 R Gleave, “Early Shiite hermeneutics and the dating of Kitab Sulaym ibn Qays’, Bulletin of
the School of Oriental and African Studies, 78.1 (2015), 83-103.

18 For an account of the sayings of Imam Muhammad al-Baqir see A. Lalani, Early Shiite
Thought: The Teachings of Imam Muhammad al-Bagir (London: Tauris, 2004).

19  The most influential recent accounts of the emergence of the Sunni madhahib are Chris-
topher Melchert, The Formation of the Sunni Schools of Law gth—1oth centuries (Leiden:
Brill, 1997) and W. Hallaq, Authority, Continuity, and Change in Islamic law (Cambridge:
Cambridge University Press, 2001).

20 ] Pfeiffer, “Confessional Ambiguity vs. Confessional Polarization: Politics and the Negotia-
tion of Religious Boundaries in the Ilkhanate,” in J. Pfeiffer (ed.) Politics, Patronage and the
Transmission of Knowledge in 13th-15th Century Tabriz, (Leiden: Brill, 2014), 129-168.

21 This is, of course, debated. Stewart (in his Islamic Legal Orthodoxy) describes the
exchange between Imami and Sunni scholars; I make comment on this in my review:
Robert Gleave, “Review of Stewart, Islamic Legal Orthodoxy,” Islamic Law and Society 7
(2000), 102—4.
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and modify the legacy of the previous generations of Shi1scholars. In this, they
do not appear very different from the mature works of the other madhahib.
There may be reference to the Shafil or Hanafi position on an issue; or more
broadly, the author may play off a generalised “Sunni” (al-@mma) position.
There is, though, no conspicuous evidence of extensive inter-madhhab in-
teraction and influence. When employed, the positions ascribed to other
madhahib are often fossilized; taken not from contemporaries, but from previ-
ous Shif characterizations of Sunni positions, or from abbreviated Sunni figh
manuals of the early formative period. In this, though, the Imam1 works are
not so different from the mature works of the classical period in the Sunni
madhahib.??> There too, the commitment to a particular tradition of scholar-
ship roots a work, and provides an immediate context for the author to express
themselves;23 references to another school’s position rarely reflects the latest
developments within that school, but ossified, early doctrine of that school,
formed many centuries previous when the school was carving out a distinctive
position within the range of views. The cycles of scholarship are also similar:
breviary mukhtasar works, followed by a snowball of commentaries and mar-
ginalia observations as each generation elaborates on the last, and when the
commentarial volumes become unwieldy, there is a return to a new mukhtasar
as the cycle is restarted. The content is, of course, distinctive (the Imamis, like
the other madhahib have many individual opinions, and not simply in the
four areas identified by Schacht), and the textual sources are specific—but
the legal enterprise is remarkably similar. Despite this, the tendency has been,
from much influential scholarship in the field of Islamic law, to bracket the
Sunni madhahib together as somehow exhibiting sufficiently similar charac-
teristics to justify their own typological category; and to ignore Islamic legal
traditions outside of these (be they Ibadi, Shi‘1 or other “minor” schools) as
working according to entirely different dynamics. Now, labeling a time period
as “classical” may be methodologically problematic, and this perhaps needs
to be opened up to discrete investigation. Perhaps it is not sectarian affilia-
tion which should dictate the boundaries of future research, but an aware-
ness of how periodization can drive an argument. If “classical” Islamic law can
survive as a meaningful category of analysis, there is a need to establish the
lines around which we delimit this category. That said, the field has not yet

22 For a literary-based description of the “mature” tradition see N. Calder (C. Imber (eds))
Islamic Jurisprudence in the Classical Era (Cambridge: CUP, 2010).

23 The homage to the earlier tradition found in later works of jurisprudence is analyzed by
Brannon Wheeler in his Applying the Canon in Islam: The Authorization and Maintenance
of Interpretive Reasoning in Hanafi Scholarship (Albany: State University of New York
Press, 1996).
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managed to construct paradigms in the study of legal texts and doctrine of this
period which are inclusive rather than divided on sectarian lines. Too often,
books purport to provide a description of “Islamic law” when in fact they only
provide a snap shot of one or more of the Sunni madhhabs.?* These analyses,
which have made some thoughtful observations and set up interesting theo-
ries in the field, could be enriched by seeing the intellectual processes at work
as echoed across sectarian divides.

The possibilities opened up by a more inclusive approach to the subject
material are intimated by studies which look specifically at patterns and in-
teractions across the various Muslim legal traditions. A few such studies
have emerged,? but they have been rather outnumbered by more exclusive
studies.2® There is even occasional explicit reference to the fact that studying
Shif jurisprudence is excluded from study because it requires a separate skills
set;2” this reinforces the notion that Shi1law is exotic and strange, and requires
some form of intellectual initiation before embarking upon its study. My expe-
rience of research is that this attitude is rather exaggerated; perhaps it justifies
the delimitation of a particular study (one always needs to determine what
one is, and what one is not going to study, and the evidence upon which one is
basing one’s conclusions). It has, though, no serious methodological justifica-
tion. There appears to be an acceptance in the field that a study using entirely
Sunni sources can claim to characterize Islamic law generally; a study using
entirely Shi1 sources could never justify making the same entitlement. As is
the case with the study of Islamic law in the early Muslim period, the classical

24  Examples of this are many, but as a sample see H. Kamali, Principles of Islamic Jurispru-
dence (Cambridge: Islamic Texts Society, 2003) and M. Izzi Dien, Islamic Law: From His-
torical Foundations to Contemporary Practice (Edinburgh: EUP, 2005). Even a thoughtful
piece of work such as Ahmed Fekry Ibrahim’s Pragmatism in Islamic Law: A Social and
Intellectual History (Syracuse: SUP, 2015) has no room for a Shi‘i contribution to the book’s
themes.

25  Most notable here are M. Cook, Commanding Right and Forbidding Wrong in Islamic
Thought (Cambridge: Cambridge University Press, 2000); K. Abou El Fadl, Rebellion and
Violence in Islamic Law (Cambridge: Cambridge University Press, 2001); more recently
L. Rabb, Doubt in Islamic Law: A History of Legal Maxims, Interpretation, and Islamic Crimi-
nal Law (Cambridge: Cambridge University Press, 2015).

26 See above, n.25, and also Ahmad Atif Ahmed, The Fatigue of the Sharia (London:
Palgrave, 2012) and his earlier Structural Interrelations of Theory and Practice in Islamic
Law (Leiden: Brill, 2006).

27  Hallaq in his A History of Islamic Legal Theories (Cambridge: CUP, 1997) recognizes his
lacuna, but I cannot agree with him that “The Shi'ite and other legal theories are apprecia-
bly different both in their historical development and, consequently, structure. No doubt
they stand on their own, and, like their Sunni counterpart, they demand an independent
treatment. Thus no apology is in order for excluding non-Sunni legal theories.” (p. viii).
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period is also beset with methodological issues and questionable assumptions.
A sectarian-based methodology (as that is how it would appear to an observer)
may be the product of a peculiarly modern form of categorization; and the
solution may be to try and explore how Islamic legal intellectual development
can be more richly explained by using a broader range of sources.

This is not to say that there are not distinctive features of the classical Shi1
legal doctrine. As with all the legal traditions, there are dynamics and modes
of thought which characterize the tradition and make it internally coher-
ent. Two things standout from the studies in the field to date: the first on the
jurisprudence-legal practice debate, and the second in the interface between
theology and legal theory. I take these in turn.

First, the relationship between legal doctrine as expounded by academic
lawyers, and the practice of judges (and to a lesser extent muftis) has moved
on considerably from Hallag’s interventions in the early 1990s.28 The revolu-
tion brought about by the use of legal documents to track social history, and
how these do (or do not) relate to jurisprudence has opened up new areas of
investigation, particularly in the classical period.2® There is no need here to
rehearse the critique in the field of the (“Orientalist”) notion of an ossified,
atrophied legal doctrine and the closing of the gate of jjtihad (and with it in-
novation, originality and flexibility).30 The use of archival materials, sijillat and
other records, fatwas, court judgments and other sources has enabled scholars
to embark on a series of detailed and technical studies of how Islamic law was
practiced in particular locations, and how this may have drawn on (or differed
from) their school doctrine. Most productive here has probably been the use of
the Ottoman archival collections;3! how Sunni legal traditions related to judi-
cial practice is inevitably better evidenced through these collections. This has
left the study of the practice of Shif legal institutions in a relatively primitive
state.

28  Particularly influential here was Hallaq’s “From Fatwas to Fura‘ Growth and Change in
Islamic Substantive Law,” Islamic Law and Society, 1 (1994), 17-35.

29  The pioneer in this field was David Powers whose studies were collected in Law, Society
and Culture in the Maghrib, 1300-1500 (Cambridge: Cambridge University Press, 2002), but
see also J. Tucker, In the House of the Law: Gender and Islamic law in Ottoman Syria and
Palestine (Berkeley, Calif.; London: University of California Press, 1998).

30  Hallag’s influential contributions on itihad and his kick against these “Orientalist”
notions can be found collected in his Law and Legal Theory in Classical and Medieval
Islam (Brookfield, VT: Variorum, 1995).

31 An early example of this is U. Heyd, Ottoman Documents on Palestine, 1552-1615: A Study
of the Firman According to the Miihimme Defteri (Oxford: Clarendon Press, 1960) and his
Studies in Old Ottoman Criminal Law (Oxford: Clarendon Press, 1973).
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The reasons for this relative underdevelopment are not simply that the
study of Shi‘ite law generally was under-represented in scholarship. On the one
hand, the sources for the operation of Shi‘1 law in practice are more difficult to
access (if indeed they exist at all). The area where the evidence base is stron-
gest is, for obvious reasons, in endowments linked to shrines and land. Here
the operations of Shi1 law in Iran and Iraq are the principal examples, and
there are emerging a series of studies which link in ShiT endowment regula-
tions with Shi‘ legal practice.32 In the main, though, these studies are locked
into the Iranian, Iraqi or more broadly Shi‘i context. The need to integrate the
study of endowments in Shi1 areas, or more precisely administrated under
Shi1 regulations, into the study of endowments more generally is critical for
a full picture of how legal theory and practice operated in this area across the
Muslim world during this middle period.33 Picking out and delineating trends
in the theory-practice relationship is more problematic in other areas of law
(marriage, divorce, inheritance, financial transactions and trade, criminal law)
given the resources available. The issue of source availability, either through
accessibility, or simply that Shi‘T courts do not appear to have kept as thorough
records as the Ottoman sgjillat and Sunni courts, means studies which focus on
the latter are establishing the field, and therefore controlling the paradigms
under which future research might be carried out.34

Second, the Shi‘1 legal problem that any court system in the absence of the
Imam is doctrinally illegitimate has inhibited the development of the study
of Shi‘i legal practice during this period.3® If, as one might sensibly hold as an

32 M. Sefatgol, “Safavid Administration of Avgaf: Structure, Changes and Functions, 1077—-
1135/1666-1722,” in A. Newman (ed.) Society and Culture in the Early Modern Middle East,
397—408; N. Kondo, “The Waqf of Ustad ‘Abbas: Rewrites of the deeds in Qajar Iran” in
Kondo Nobuaki (ed.) Persian Documents: Social History of Iran and Turan in the 15th-19th
Centuries (London: Routledge, 2003), 106-127.

33 The broader study of waqf is the subject of an extended project by Randi Deguilhem
(Fondations pieuses waqf-habous des régions musulmanes et leurs communautés con-
fessionnelles: un programme GDRI du CNRs (Groupement de Recherche Internatio-
nale), 2012—2016); the field’s possibilities first gained widespread recognition through
R.McChesney’s Wagqf'in Central Asia: Four Hundred Years in the History of a Muslim Shrine,
1480-1889 (Princeton: Princeton University Press, 1991); Y. Lev, Charity, Endowments and
Charitable Institutions in Medieval Islam (Florida: University Press of Florida, 2006).

34  The possibilities in this area are exemplified by some extremely promising studies by
Zahir Bhalloo, “Judging the Judge: Judicial Competence in 19th Century Iran’, Bulletin
d#études orientales 58 (2013), 275—293, and his unpublished DPhil thesis (Zahir Bhalloo,
The Qajar Jurist and His Ruling: A Study of Judicial Practice in Nineteenth Century Iran.
DPhil. University of Oxford, 2013).

35  See my “Two Classical Shi1 Theories of gada™, in J. Mojaddedi, A. Samely and G. Hawting
(eds) Studies in Islamic and Middle Eastern Texts and Traditions in Memory of Norman
Calder (Oxford: Oxford University Press, 2001), 105-121.
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Imami, working as a gadr for the illegitimate sultan is suboptimal (religiously
speaking), then the operations of the religious courts, to the extent that they
are recoverable, might be viewed as of limited relevance for an understanding
of the theory-practice relationship in Shi‘1 law. This, however, really only brings
an interesting and different dynamic to the practical implementation of Shi1
law, with challenging questions to be asked: How might it be done within an
illegitimate system? Are the mechanisms of compromise and doctrinal flex-
ibility found in some instances of Sunni judges more, or less, evident in a Shi‘1
context? There is beginning to emerge from within the secondary literature
(primarily focused on Iran) a body of scholarship which might record and
determine the operations of Shi1 courts in the classical period; integrating this
into the wider field of medieval and early pre-modern Islamic legal practice is
a much longer term (and, one suspects, collaborative) project.36

Another distinctive feature of classical Imami legal studies which would
benefit from greater interaction with Sunni-dominant scholarship can be
identified here: that is, the link between theological commitment and legal
theory. The way in which certain theological premises were worked out in
usul al-figh has received some attention in the academic scholarship, and it
is clearly emerging as a major area of research.3” The reasons for this are not
entirely down to arcane interest in medieval debate between Muslim theolo-
gians and jurists; or more abstractly between the disciplines of theology and
law in medieval Islam. There is a clear contemporary relevance to the focus on
this relationship; modernity (a term which could be the subject of a discrete
study) has led to an investigation of whether the structures of classical figh
can modernize.3® The concern is that if modernization is pushed too fast, the
Sharia will contravene certain theological principles (particularly concerning

36  The field was formerly limited to the studies of W. Floor including his “Changes and
Developments in the Judicial System of Qajar Iran (1800-1925),” in Clifford E. Bosworth
and Carole Hillenbrand (eds.) Qajar Iran: Political, Social and Cultural Change (Edin-
burgh: EUP, 1983), 113—47; since then we have a series of interesting studies (including that
those of Bhaloo mentioned above): I Schneider, The Petitioning System in Iran State, Soci-
ety and Power Relations in the Late 19th Century (Wiesbaden: Harrassowitz Verlag, 2007);
M. Mohammedji, Judicial Reform and Reorganization In 20th Century Iran (New York:
Routledge, 2008).

37  The ground-breaking studies in this area were those of A. Zysow (whose PhD thesis is
now published as The Economy of Certainty: An Introduction to the Typology of Islamic
Legal Theory (Atlanta: Lockwood Press, 2013) and K. Reinhart, Before Revelation: The
Boundaries of Muslim Moral Thought (Albany: SUNY, 1995).

38  For the general framework see M. Qasim Zaman, Modern Islamic Thought in a Radical
Age (Cambridge: Cambridge University Press, 2012); for a specifically ShiT application
see A-R. Bhojani, Moral Rationalism and Sharia: Independent Rationality in Modern Shit
Usil al-figh (New York: Routledge, 2015).
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the unchanging nature of God’s commands and the acceptability of depart-
ing from the explicit designation of revelatory texts). This creates a research
imperative to understand the theological basis of Islamic legal theory, and pre-
dictably this relationship has attracted increased importance.

The dominant Imami Shi1 theological school contains numerous elements
with implications for a coherent legal theory, but two features are perhaps
worthy of particular note: first, the commitment to the legal opinion of the
Imam, absent but nonetheless authoritative, and second, the full-blown and
unabashed commitment to the objectivity of moral values (elaborating on fun-
damental Mu‘tazili theological principles).3® In late classical Shi‘1 legal theory,
these two elements came to the fore in the form of an intra-Imami conflict
between Akhbaris and Usulis (or mujtahids), a subject which has been a partic-
ular research focus of mine.*° On the first, the two schools clashed over when
and how the Imam’s opinion might be known; and here the debate involved
discussions over the probative value of the reports (khabar al-wahid and
al-khabar al-mutawatir) and their ability to produce certain knowledge
(gat’ ilm). There was also debate around whether the absence of the Imam’s
opinion entitled the scholar to explore how the sources might be made to be
relevant to a case at hand and form the basis of the scholar’s opinion (zann).
Does this zann have the right to be considered a “possible” opinion of the
Imam? The differences between the school were, then, over the legitimacy of
the process known as jjtihad, and any full account of classical jitihad theory
in Islamic law cannot omit a reference to what is probably the most elaborate
account of its workings as found in late classical Imami usu! al-figh.#! The other
foundational theological principle in Imami jurisprudence is the commitment
to an objective ontology of moral values. For Imamis, the rightness of just
actions and the wrongness of oppression being rationally discoverable and

39  The field was first explored by Wilferd Madelung, “Imamism and Mu'tazilite Theology”
in T. Fahd (ed.), Le Shi‘isme imdmite: colloque de Strasbourg (6-9 mai, 1968) (Paris: Presses
Universitaires de France, 1970), 13—30, and then later by A. Newman, “The Development
and Political Significance of the Rationalist (Usali) and Traditionalist (Akhbari) Schools
in Imami Shi‘ism History from the third/Ninth to the Tenth/Sixteenth Century” (Unpub-
lished Ph.D. thesis, University of California Los Angeles, 1986).

40 R Gleave, Scripturalist Islam: The History and Doctrines of the Akhbari School of Shii
Thought (Leiden: Brill, 2007).

41 The accounts which could be enriched by incorporating such a perspective are based
on the scholarship of Hallaq (Wael B. Hallag, “On the Origins of the Controversy about
the Existence of Mujtahids and the Gate of Ijtihad”, Studia Islamica 63 (1986), 129-141,
and his “Was the Gate of Jjitihad Closed?”, International Journal of Middle East Studies 16
(1984), 3—41) and Ruud Peters (Peters, Rudolph, “Ijtihad and Taqglid in 18th and 19th Cen-
tury Islam,” Die Welt des Islams, 20 (1980), 131-45).
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are not dependent on the opinion of the Lawgiver. The Akhbari-Usali dispute
was not so concerned with the appropriateness of this doctrine, but on its legal
implications (must the Shari‘a conform to the externally extant moral code at
all times? Can items be morally neutral but legally forbidden—such as eating
pork?). The view that items are assumed to be legally uncategorized when not
explicitly categorized by the Lawgiver (known as bara’at al-asl) impinged not
only on the inherent goodness and badness of items in the world, but more sig-
nificantly about what function, precisely, is the Shari‘a designed to perform in
the plan of the Divine Lawgiver.#? Once again, any contemporary postulation
around the intellectual foundations for an “updating” of legal rules requires
a solid historical grounding in the potentialities of different theological ap-
proaches, and for this the Akhbari-Usali debates which emerged from the con-
flict are essential. The temptation to view the Akhbari-Usali dispute as a sort
of re-run of the Ash‘ari-Mu‘tazili differences, or a reflex of the Zahiri-Sunni dis-
cussions, has proved irresistible for some commentators.*? And in this, the par-
adigms set by the domination of studies in the Sunni intellectual tradition has
played its part. My own work has attempted to show that whilst there may be
some structural similarities with these other disputes, the particular features
of Imami theological and legal history created both the Akhbari and Usiili legal
schools, neither of which was simply a copy (or a less sophisticated version)
of their Sunni counterparts. There is a possibility that some might see Ayatal-
lah Khomeini's influential (and political successful) concept of the “guardian-
ship of the jurist” (wilayat al-fagih) as the most important contribution of Shi1
law to Islamic legal studies.** I would argue differently: the most important
contribution is a realization that there has to be a clear methodological differ-
ence between what appears to be the requirements of the divine law, and what
might be the law in reality. This is a direct outcome of the Usali elaboration of
their theory of jitihad after the end of the Akhbari-Usili conflict. Imami Shi1
scholars have worked through, with perhaps the greatest level of precision in
the contemporary period, the ontological and epistemological implications
of the limitations of human understanding when confronted with a defined
corpus of revelation.*> The future directions of the Islamic legal studies,
indeed the possibilities for the development of Islamic law more broadly, will

42 See the study of Bhojani above, and that of Ashk Dahlen Islamic Law, Epistemology and
Modernity: Legal Philosophy in Contemporary Iran (New York: Routledge, 2003).

43  See, for example, the above cited study of Madelung.

44  Thave addressed this in my “Political Aspects of Modern Shi'i legal Discussions: Khumayni
and Khu'i on ijtihad and qada’”, Mediterranean Politics, 7.2 (2002), 96-116.

45  See the studies of Dahlan and Bhojani cited above.
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be poorer if the debates in contemporary Shi1 legal thought, outside of the
much covered wilayat al-fagih, are not included in the discussion.

4 Conclusions

External to the academic field of Islamic legal studies, there is, of course, a
world of passionate legal debate within the global Muslim community. This
debate does not always rise to the highest levels, but it is the context in which
academics do their scholarship. My argument here is, then, that the study of
Islamic law has been impoverished by a rather narrow set of presumptions
which have underpinned contemporary scholarship. Amongst these are the
notion that the Shi1 legal traditions generally, and Imami law in particular, is
on the one hand derivative (consisting of borrowings from the wider Sunni mi-
lieu), and on the other exotic (being quite foreign in its dynamics). The result is
amajority of studies in the field which present themselves as creating a general
account of the functions of Islamic law, but without even a recognition of the
greater diversity of the possible resources on which one might draw. There are
exceptions of course, but there is little methodological coherence; and there
is a danger the field might lapse, or at least allow to thrive, easy stereotypes
about what is, and what is not, legitimate study under a certain category. In the
current climate, I would argue, we have a responsibility as scholars to guard
against adopting intellectual structures (including schemes of categorization)
which fail to recognize the breadth of Muslim legal scholarship in history. The
history of the last two decades in Islamic legal studies has, indeed, been an
enlargement of the sources and resources of the field.#¢ This work of integra-
tion, in which the field is viewed as having a broader base (rather than a “main”
tradition, and subsidiary or marginal interests) remains to be fully worked
through, and the external environment for such a project is not encouraging.

46 For example, in the main journal in the field, Islamic Law and Society, the coverage of Shi1
law—both in dedicated articles and in comparative studies—has gradually increased
since its foundation in the early 1990s. A search for ShiT and Shi‘ite in the journal’s con-
tent reveals a gradual increase from a low base of merely 2 mentions in the articles in the
1995 issues, to the first article entirely dedicated to Shi‘l law in 1997; studies in Shi‘1 law
now regularly feature in the journal’s content. Though still a minority pursuit, scholars
(almost as a matter of course) use Shi‘l positions as part of the variety of Islamic legal
views on particular legal issues.
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CHAPTER 3
Gender and Legal Fluidity

Marion Katz

Over the last thirty years, stereotypes of the rigidity of classical Islamic law
have been displaced by a growing body of scholarship demonstrating the
diversity and dynamism of the premodern figh tradition. This trend, now long
established, has evoked some nuances and correctives. Mohammad Fadel has
cogently questioned the reflexive valorization of legal pluralism and fluidity,
pointing out that consistency and predictability are central and legitimate
goals of legal systems everywhere.! Hussein Agrama has suggested that wide-
spread emphasis on the “creativity” of premodern legal scholars (and on the
function of fatwas as vehicles of legal change) reflects distinctively western
preoccupations that may distort our understanding of the dynamics actually
at work.? The scholarship of Wael Hallaq (and, more recently, of scholars such
as Kevin Jacques and Fakhrizal Halim) has allowed us to understand how legal
schools both transmitted a plurality of competing opinions that served as an
important resource for the madhhab and controlled that plurality through the
designation of authoritative school doctrines.3

One question that has not been widely posed in Islamic legal studies,
although it has been much more extensively pursued in debates over Ameri-
can law, is the degree to which legal fluidity (which I am here understanding
as the co-existence of multiple valid legal interpretations on any given issue,
which may be available at any given time and/or successively prevail at dif-
ferent times) should be understood categorically as a positive phenomenon
by those interested in a gender-sensitive approach to the history of Islamic
legal thought and practice. To a large extent, the politics and social dynamics
of legal fluidity have remained implicit. Invocations of the “pluralism,”

1 See Mohammad Fadel, “The Social Logic of Taglid and the Rise of the Mukhtasar,” Islamic
Law and Society 3:2 (1996): 193—233.

2 See Hussein Ali Agrama, “Ethics, Tradition, Authority: Towards an Anthropology of the
Fatwa,” American Anthropologist 37.1 (2010), 7-10.

3 See Wael Hallaq, Authority, Continuity and Change in Islamic Law (Cambridge: Cambridge
University Press, 2001); Kevin Jaques, Authority, Conflict and the Transmission of Diversity in
Medieval Islamic Law (Leiden: Brill, 2006); Fakhrizal A. Halim, Legal Authority in Premodern
Islam: Yahya ibn Sharaf al-Nawawi and the Shafi7 School of Law (Abindgon, Oxon: Routledge,
2014).
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“diversity,” or “multivocality” of the classical legal tradition obliquely evoke
values such as toleration and inclusivity. However, scholars who use such
terms rarely explicitly ask whether the literary perpetuation of multiple opin-
ions within a given school, or a minority opinion’s potential availability as an
interpretive resource to a scholar qualified to perform jtihad, is really analo-
gous to the practices we might perceive as “pluralistic” or “inclusive” in the
context of contemporary politics or society (which usually involve the repre-
sentation of minority or subordinated social groups, not simply of minority or
subordinated interpretive stances).

Over the course of the twentieth century, there has been serious debate
among American legal theorists over the significance and political valence of
legal indeterminacy (a phrase that, it will be noted, carries far less inherent
evaluative charge than many of the words commonly used to address the same
issues in Islamic studies). Some of this discussion reflects issues analogous to
those debated within the Islamic legal tradition over the centuries; despite
important differences in the historical context and theoretical framing of the
law, Muslim jurists and practitioners of American law have confronted some
of the same concrete obstacles to the generation of a uniform and consistent
law. Thus, for instance, Karl Llewellyn’s famous paired list of contrary canons
of construction (which suggests that a jurist has almost unlimited scope
to claim legitimacy for mutually contradictory interpretations of the law)
includes items—such as no. 20, “Expression of one thing excludes another”
sometimes known in Islamic legal terminology as mafhium al-mukhalafa or
“counterimplication”—that would have been quite familiar to Muslim legal
theorists.# Similarly, the question of whether analogical reasoning was a rigor-
ous means to approximate legal truth (however construed in each tradition)
or an undisciplined source of proliferating opinions concealing unstated
assumptions or motivations has preoccupied legal thinkers in both traditions.
Cass Sunstein’s spirited defense of analogical reasoning as a legal method (and
thus of a common-law approach that stands in contrast to the trend of codifica-
tion) certainly reflects the fact that the broader philosophic framing of Ameri-
can law has been very different from that of classical fig#; it is doubtful that
Muslim scholars, who usually had far less tolerance for epistemic uncertainty

4 Karl N. Llewellyn, “Remarks on the Theory of Appellate Decision and the Rules or Canons
by Which Statutes Are to be Constructed,” Vanderbilt Law Review 3 (1949-1950), 405. For a
paraphrase of an extensive discussion of the debate over this principle in the work of the
13th-century cE Shafi legal theorist Sayf al-Din al-Amidi, see Bernard Weiss, The Search
for God’s Law: Islamic Jurisprudence in the Writings of Sayf al-Din al-Amidi (Salt Lake City:
University of Utah Press, 1992), 490501 (summarizing a discussion that, according to Weiss,
fills 47 pages of the 1914 Arabic edition of Amidi’s work).
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and the resulting pluralism in the fields of theology and ethics than in that of
law, would have agreed that debate employing analogical reasoning was useful
precisely to accommodate the lack of agreement over higher-level principles
and values in the society governed by the law. However, it does recognize and
grapple with the legal indeterminacy inevitably associated with the exercise of
analogical reasoning in some ways that are very familiar to anyone conversant
with the history of Islamic legal thought.®

All this is not, of course, to deny the vast differences between the figh
tradition and that of US law; the point is that each system involved at least
some similar sources of legal indeterminacy, but the issue of indeterminacy
has been treated very differently in the two cases. American legal theorists
(as opposed to Americans who write about pre-modern Islamic law) have
not conflated the multiplicity of valid legal interpretations with pluralism or
inclusivity in the social or political sense, but actively raised the issue of the
relationship between the two. Whereas Llewellyn in 1950 could argue that
the indeterminacy of potential legal interpretations could and should be
guided by a benign “Sense-for-All-of-Us,"¢ by the 1990’s Sunstein must respond
to the objection that analogical reasoning is “unduly tied to current intuitions”
and thus “static or celebratory of current social practice.”” It was no longer pos-
sible to ignore the possibility that the jurist’s sense of rightness might actu-
ally reflect the status quo rather than an abstract common good, and that the
inherent flexibility of the law might thus perpetuate the interests of those in
power. Indeed, the Critical Legal Studies movement argued precisely that the
indeterminacy of legal reasoning—the fact that it could not effectively con-
strain a specific outcome in any given case—rendered it a pliant instrument
of existing vested interests that simultaneously mystified them in the name of
objective legal logic.

In light of this background, it is unsurprising that the pioneering article
applying the insights of Critical Legal Studies to Islamic legal history focuses on
the argumentation supporting a new stricture against a minority group (denial
of the eligibility of Christians and Jews to act as viziers, which had previously
been admitted by an authoritative legal text of the relevant school). Sherman
Jackson shows how this decision, which (like other legal rules) is made to
appear as the inevitable result of the mechanical application of established
hermeneutical rules, in fact exploits textual ambiguity in ways that re-
flect clear prior assumptions (including the jurist’s beliefs about religious

5 Cass R. Sunstein, “On Analogical Reasoning,” Harvard Law Review 106.3 (1993), 741-791.
6 Llewellyn, “Remarks on the Theory of Appellate Decision,” 399.
7 Sunstein, “On Analogical Reasoning,” 768.
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minorities).8 Baber Johansen'’s classic study of Islamic legal change revolves
around the generation of a new legal model supporting the interests of private
landholders.® Even among pre-modern Muslims, interpretive freedom could
be seen in terms of the manipulability rather than simply the flexibility of
the law; Leonor Fernandes notes that prominent Mamluk-era muftis such
as al-Bulqini and al-Subki were perceived as exercising a striking degree of
interpretive freedom precisely because “their legal opinions were supported
by the ruler and the military elite.”’® All this is not to say that historically the
hermeneutic flexibility of Islamic law was used only in service of the powerful;
as will be discussed in more detail below, jurists could—and demonstrably
sometimes did—exercise their interpretive skills in the service of the vulner-
able or the dispossessed. Neither the interpretive fluidity and judicial discre-
tion highlighted by the indeterminacy critique nor the legal determinacy,
stability and predictability celebrated under the rubric of “the rule of law” has
any inevitable or invariable pro-hegemonic or counter-hegemonic content.!!
However, we should be alert to the fact that legal fluidity is at best a two-edged
phenomenon.

In the US context, the issue of indeterminacy has not been equally central
to specifically gendered critiques of law. Gerald Postema notes that “feminist
legal theorists rarely found the indeterminacy critique compelling or theo-
retically useful,” referencing Catharine MacKinnon’s sardonic observation
that it appeared “less useful for those for whom law is all too determinate.”2
Both critical race theorists and feminist legal theorists have sometimes
argued that the rights claims dismissed by the indeterminacy critique as mys-
tifications of the true workings of power were both experiential realities and

8 Sherman A. Jackson, “Fiction and Formalism: Toward a Functional Analysis of Usul al-
Figh," in Studies in Islamic Legal Theory, ed. Bernard G. Weiss (Leiden: Brill, 2002), 196—200.
The assumption that this particular rule may reflect the interests of the ruling majority is
my own; Jackson emphasizes simply that the jurist in fact has a degree of discretion that
is masked by the rhetorical force of his argumentation.

9 Baber Johansen, The Islamic Law of Land Tax and Rent: The Peasants’ Loss of Property
Rights as Interpreted in the Legal Literature of the Mamluk and Ottoman Periods (London:
Croom Helm, 1988), esp. 82.

10 Leonor Fernandes, “Between Qadis and Mulftis: To Whom Does the Mamluk Sultan
Listen?” Mamlik Studies Review 6 (2002), 101.

11 The moral neutrality of “the rule of law” (and in particular, its lack of inherent connec-
tion to equality) is eloquently argued by Joseph Raz in “The Rule of Law and Its Virtue,” in
Joseph Raz, The Authority of Law: Essays on Law and Morality (1979, Published to Oxford
Scholarship Online: March 2012), 211—-229. I thank Anver Emon for this reference.

12 Gerald Postema, A Treatise of Legal Philosophy and General Jurisprudence, Volume 11: Legal
Philosophy in the twentieth century: the common law world (Dordrecht, The Netherlands,
2011), 240.
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indispensable tools for disempowered groups; in the words of Robert Williams,
“One cannot experience the pervasive, devastating reality of a “right,” ... except
in its absence.”3

Scholars in the field of Islamic studies have taken various views of the re-
lationship between legal fluidity and gendered concerns. In her classic study
The Veil and the Male Elite, Fatima Mernissi argues passionately that it is the
very multivocality of the Islamic hermeneutic tradition that impedes classical
scholars’ recognition and defense of systemic principles such as gender equity
(which she argues to be manifest in the text of the Qur’an).* Behnam Sadeghi’s
work on the history of Hanafi argumentation about women'’s congregational
prayer reinforces, in a somewhat different form, the concern that the interpre-
tive freedom enjoyed by legal authorities may historically have contributed to
the construction and perpetuation of prejudicial gender ideologies. He argues
that the evolving Hanafi legal argumentation reflects “maximal hermeneutic
flexibility”—that is, the indeterminacy of their interpretive method allows
these jurists to retro-fit valid legal rationales for a “desired law” dictated in part
by their socially-conditioned vision of proper gender roles.! Ironically, it is the
very flexibility of legal interpretation that is here shown to be instrumental in
the construction of a rigid gendering of roles within public prayer.

Modern Muslim feminists have expressed a range of attitudes towards the
fluidity of classical Islamic law. On the one hand, the profuse variety of legal
opinions available in classical texts offers a rich reservoir of interpretive re-
sources authentically rooted in the hermeneutic techniques and authority
structures of the pre-colonial period. Scholar-advocates such as Aziza al-Hibri
have pointed to the many recuperable elements within the tradition.!6 On the
other hand, as suggested by Mernissi, the lush profusion of opinions—and
the technical nature of the means traditionally used to authenticate and pri-
oritize them—can stand in tension with the desire to identify and assert broad
overriding principles. Thus, some scholars (for example, Amina Wadud) have

13 Cited in Phyllis Goldfarb, “From the Worlds of “Others”: Minority and Feminist Responses
to Critical Legal Studies,” New England Law Review 26 (1991-1992), 696.

14  Fatima Mernissi, The Veil and the Male Elite (Reading, MA: Addison-Wesley Publishing
Company, Inc., 1991), 127, 128. Mernissi’s argument here contrasts interestingly with the
thesis of Muhammad Fadel’s “Two Women, One Man: Knowledge, Power and Gender in
Medieval Sunni Legal Thought,” International Journal of Middle East Studies 29 (1997),
185—204.

15  Behnam Sadeghi, The Logic of Law-Making in Islam (Cambridge: Cambridge University
Press, 2013).

16 See, for instance, Azizah al Hibri, “An Introduction to Muslim Women'’s Rights,” in
G. Webb, ed., Windows of Faith: Muslim Women Scholar-Activists in North America (Syra-
cuse: Syracuse University Press, 2000), 51-71.
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eschewed the precedents and techniques of the figh tradition in favor of a di-
rect and holistic reading of the Qur'an. While Wadud explicitly acknowledges
hermeneutical fluidity and positionality, she also emphasizes the internal
coherence of the Quran and makes explicit a preference for interpretations
favoring the disempowered; she does not celebrate interpretive pluralism for its
own sake.!” Kecia Ali, while certainly acknowledging the interpretive plurality
of early figh, emphasizes underlying regularities that systemically subordinate
women in the law of marriage and divorce.!® More pointedly, Ayesha Chaudhry
recounts that she embarked on her research on the interpretive history of
the issue of domestic violence in the confidence that “Everyone said that the
‘Islamic tradition’ was complex, multivalent, and pluralistic’ but eventually
concluded that “despite the variance on technical points, pre-colonial ex-
egetes offered consistently and monolithically patriarchal interpretations” of
the relevant Qur’anic language.!® To borrow MacKinnon’s phrase, on a deeper
structural level these gender-sensitive scholars have found law as historically
expressed to be “all too determinate.”

The value and function of the fluidity of classical Islamic law is also at stake
in debates over the impact of legal codification, both historically and (in some
locations such as Bahrain and Iraq) in the contemporary period. In her study
of Islamic law in Ottoman Syria and Palestine, Judith Tucker concludes that
uncodified figh allowed muftis and qadis “to respond with flexibility, creativity,
and even compassion” to the predicaments of women and other subordinated
groups. In contrast to this “fluidity,” she argues that “as soon as the law is codi-
fied, gendered right and gendered duty become incontrovertible points of law,
brooking no adjustments or modifications except from on high.”2° Wael Hallaq
similarly argues that prior to nineteenth-century reforms in Ottoman family
law “ijtihadic plurality” provided “flexibility in the application of the law”; for
instance, “Women ... could resort to any school, and the gadi in actual practice
could apply any opinion from within that school to accommodate a particular

17  See Amina Wadud, Quran and Woman: Rereading the Sacred Text from a Woman’s
Perspective (New York and Oxford: Oxford University Press, 1999). In critiquing this
trend in feminist exegesis, Aysha Hidayatullah argues that its “prescriptiveness” (that is,
the claim that it recovers the true egalitarian meaning of the Qur’anic text) leads to “an
implicit intolerance for disagreement.” Aysha A. Hidayatullah, Feminist Edges of the
Quran (Oxford: Oxford University Press, 2014), 147-148.

18  See Kecia Ali, Marriage and Slavery in Early Islam (Cambridge: Harvard University Press,
2010).

19  Ayesha S. Chaudhry, Domestic Violence and the Islamic Tradition (Oxford: Oxford Univer-
sity Press, 2013), 7, 40.

20  Judith Tucker, In the House of the Law (Berkeley: University of California Press, 1998), 184,
185.
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situation”! In contrast, codification “subjected [the provisions of the shari’a]
to the rigidity of a single linear language devoid of the plurality and multiple
juristic nuances and variations that the figh had afforded” leading, among
other things, to the legal entrenchment of more rigid and hierarchical gender
roles within the family.22

More recently, the anthropologist Nahda Shehada has argued (based on
fieldwork data from the Shari‘a courts of Gaza City) that in fact codification
does not eliminate significant elements of interpretive freedom and personal
discretion from the judicial process; it is these elements of “flexibility,” she
argues, that mitigate the injustices that might otherwise result from the
mechanical application of codified Shari‘a family law.23 On the opposite end
of the spectrum, some parties to contemporary codification debates have
contended that (in the words of the Bahraini activist Ghada Jamshir) in the
absence of codified law “You find each shar % gadi ruling according to his whim;
you even find a number of [different] rulings on the same question, which has
brought things to a very bad state of affairs in the shari‘a court” Thus, only
codification could “guarantee women their rights.”2*

It is unlikely that, with respect to gender or any other specific dimension of
the law, the fluidity of figh in its many historical forms can be shown to have
any single function or valence. It is probably safe to assume that, in Islamic
as in other contexts, the indeterminacy of legal rules can both render the law
subservient to the interests of those in power and serve as a resource for the
mitigation of injustices affecting the vulnerable. Rather than reaching some
global evaluation of this phenomenon, we can hope to add more depth and
specificity to our understanding of how legal fluidity has impacted the articu-
lation and adjudication of gendered rights and roles within specific contexts.
In pursuit of that goal, I will devote the remainder of this chapter to a brief
case study.

21 Wael Hallaq, Shart‘a: Theory, Practice, Transformations (Cambridge: Cambridge Univer-
sity Press, 2009), 449.

22 Ibid,, 454.

23 Nahda Shehada, “Flexibility versus Rigidity in the Practice of Islamic Family Law,” PoLAR:
Political and Legal Anthropology Review, 32.1 (2009), 28—46.

24  Quoted in Lynn Welchmann, Women and Muslim Family Laws in Arab States (Amsterdam:
1sIM / Amsterdam University Press, 2007), 23.
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1 Case Study—An Unhappy Young Woman in Late-Medieval
Morocco

Many of the issues raised by the phenomenon of legal fluidity are illustrated by
one of the longer (and more notorious) cases covered by Ahmad al-Wansharist
(d. 914/1509) in his fatwa collection al-Mi‘yar al-mu‘rib.2> The dossier presented
by al-Wansharisi on this particular case commences not with the legal problem
originally presented to a mufti or gadi, but in the disputed aftermath of a case
that is already long decided.2¢ It opens with a letter from the judge of the north-
ern Moroccan town of Taza, who is facing the attempted appeal of his former
verdict, to a mufti who he hopes will vindicate his action in the case. While no
date is given for the original dispute, one of the documents from its final stages
is dated in May of 1339 (Dhw'l-Qa‘da of 739).2” The judge, ‘Isa ibn Muhammad
al-Tirjali,?® writes to the mufti, Aba 1-Diya’ al-Yalisati (d. 750/1349),%° that three
years ago he married off a young woman in the place of her father. In the con-
text of classical Maliki law, this is a bold usurpation of the authority of the
father, ordinarily the marriage guardian (walt) who (when present) alone is
empowered to contract his daughter’s first marriage and can do so even against
her will. In support of this daring intervention in the authority structure of the
family, al-Tirjali presents a heart-rending account of the circumstances of
the case. He writes that the young woman, who was previously unmarried (bikr,
technically “a virgin,” although we shall see that all parties agreed that this was

25 On al-Wansharisi and his fatwa collection see David S. Powers, Law, Society, and Culture
in the Maghrib, 1300-1500 (Cambridge: Cambridge University Press, 2002), 4—9; idem.,
“Ahmad al-Wansharisi (D. 914/1508),” in Oussama Arabi, David S. Powers, and Susan Spec-
torsky, Islamic Legal Thought (Leiden: Brill, 2013), 375—399. It is notable that the sequence
of events in this case very closely parallels that in another case analyzed by Powers; this
may reflect either the consistency of procedures followed in the pursuit of highly contest-
ed legal cases or perhaps (at least to some extent) the specific inter-personal and politi-
cal relationships existing among al-Tirjali, al-Yaznasini, and al-Yalisati. See Powers, Law,
Society, and Culture, 23—52. The modern appeal of this case is suggested, for instance, by
the fact that it is featured in a modern blog on the history of Morocco—where it is framed
by a scholar at the University of Taza (interestingly from the point of view of this chap-
ter) as a case of judicial oppression of a poor man. See Hamid Titd, “The Qadr's Tyranny
and the Young Woman of Taza,” post of 11/11/2014 on http://zamane.ma/ar/ (last accessed
8/18/2015).

26  Ahmad ibn Yahya al-Wansharisi, al-Mi‘yar al-mu‘rib (Rabat: Wizarat al-Awqaf wa’l-Shu’an
al-Islamiya li'1-Mamlaka al-Maghribiya, 1981), 3:59-82.

27 Ibid., 3:80.

28  David Powers notes that “My inability to identify this gadiin the biographical dictionaries
suggests that he was an undistinguished jurist.” Law, Society, and Culture, 26, n.13.

29 On this jurist see references in Powers, Law, Society and Culture, 49, n. 92.
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not the case), presented him with a complaint that her father was beating her
because he accused her of illicit sexual activity (zina). To prove her fornication,
she reported, the father summoned midwives to examine her private parts and
viewed them himself; he also shaved her hair, deprived her of proper food, spat
in her face, and threatened to kill her,30 until finally she managed to escape.
She not only sought refuge from her father’s abuse, however, but complained
that had refused to marry her off (a legal violation known as ‘adl) despite
offers from more than four suitors. More specifically, she attested that a certain
Ibn al-Tarjuman had sought her hand, was socially her peer (kuf’), and had
been accepted by her, but that her father had refused to allow the marriage; she
sought the gadi’s support in pursuing this match.

At al-Tirjalr's behest she produced witnesses, some of whom testified to the
harm (darar) inflicted on her by her father on the basis of direct experience,
and others on the basis of the common knowledge circulating in town. The
judge notes that the witnesses also attested to the father’s constant proclama-
tion of his daughter’s fornication, which they believed would deter any other
prospective suitors for her hand. They also bore witness that marriage would
be salutary and appropriate for her, that she desired to be married, and that it
was otherwise to be feared that she would engage in further impropriety. Fi-
nally, they attested to the social parity (kafa'a) of her desired spouse. The judge
presented the father with this signed testimony and gave him a brief grace pe-
riod (described in other documents as only a day or two) to disprove the charg-
es, during which time he was imprisoned. Brought into the presence of a group
of religious scholars (talaba), he told the judge to “do what you see best,” but
swore that he would not contract the marriage himself. After successfully seek-
ing a supporting fatwa from a local scholar, the judge contracted the marriage.

Al-Tirjali supported his decision with three considerations: the harm
(darar) inflicted by the father on his daughter, his wrongful refusal to marry
her off (‘adl), and one far more controversial principle: the minority view, at-
tributed to Ibn al-Jallab (d. 378/988) and the Malikis of Baghdad, that a woman
who became a non-virgin (thayyib) through fornication was thus emancipated
from her father’s authority to marry her off (or, here, to refuse to marry her
off) against her will (ijbar al-ab).?! (This status change ordinarily occurred only

30  The complaint also recounts that he made her wear a tillis (apparently some kind of
basket or garment woven of palm leaves) and put a “garma” on her—possibly a kind of
scar or brand used to mark the noses of camels. While these words remain unclear to me,
they contribute to the overall representation of the father as resorting extreme means to
stigmatize and humiliate his daughter.

31 For this doctrine see ‘Ubayd Allah ibn al-Hasan Ibn al-Jallab, al-TafiT, ed. Husayn ibn
Salim al-Dahman (Beirut: Dar al-Gharb al-Islami, 1408/1987), 2:29.
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through a legitimate first marriage.) The judge recorded this transaction in a
large record (sijill kabir) with the signatures of all of the witnesses, suggest-
ing that he felt the need to thoroughly document a potentially controversial
case. Al-Tirjali recounts that in the event, the father appealed directly to the
sultan—who in his turn forwarded the document to the fagih al-Yaznasini.32
The latter, he claimed, endorsed the overall verdict while rejecting its invoca-
tion of the minority opinion of the Baghdadis. Al-Tirjali writes that the entire
document was then reviewed by jurists both in Taza and in the presence of
the sultan; no one had found grounds to annul ( faskh) his decision. Even the
father, faced with the word of al-Yaznasini, explicitly conceded that he had
forfeited his authority over his daughter’s marriage. Now, however, the judge
reported that the father had submitted a legal inquiry to al-Yalisut that dis-
torted the course of events and omitted any mention of his own wrongdoing—
clearly the occasion for the composition of the judge’s letter. The judge closes
by citing the doctrine of Ibn Rushd the Elder holding that if a judge reaches a
verdict on the basis of a given opinion (i.e., one transmitted within the madh-
hab), his verdict could not be reversed in order to follow (¢aqlid) another opin-
ion. He makes it clear that what is at stake is the separation of the woman from
a husband with whom she has now been living in wedlock for several years.

Al-Yalistuti, however, proves unreceptive to every aspect of al-Tirjal’s
argument. First of all, a father is guilty of @d! only if he refuses to marry his
daughter off repeatedly and in the face of a court order to do so. Furthermore,
there is a valid justification for refusing the specific suitor requested by his
daughter—who, it now emerges, is none other than the man with whom she
has admitted to having illicit sex. Harm is similarly not grounds for removing
the father’s authority over his daughter unless and until he has been warned
by the court. Even based on the opinion of Ibn al-Jallab, the daughter’s status
as a non-virgin has not been legally proven—and in any case, she should have
undergone a waiting period to establish the absence of pregnancy (istibra’)
after her confessed fornication before she could be married. He also argues
that the father’s explicit relinquishment of authority over his daughter’s mar-
riage is without legal effect, because a father’s authority to contract his daugh-
ter's marriage is a right of God (haqq Allah) that can be relinquished by no
human being. Al-Yalisati’s stinging opinion ends with the observation that al-
Tirjali has manifested obvious hostility to the father and thus should recuse
himself from the case.

Al-Yalisutr’s fatwa is followed by a series of other opinions endorsing his
logic. One of the jurists observes, cogently if uncharitably, that if a woman’s

32 On this jurist see Powers, Law, Society, and Culture, 26, n. 15.
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own admission of pre-marital sexual activity sufficed to emancipate her from
her father’s authority, any woman who made this admission might plausibly be
suspected of doing so simply so she could marry whomever she pleased. The
same jurist notes that the woman had subsequently retracted her confession
of zina—presumably in order to avoid the legal penalty for that offense.33 (The
husband apparently also testified that she was a virgin on their wedding night,
presumably for the same purpose.34)

Al-WansharisT’s dossier on this case also includes the text of the petition
the father presented to the Sultan, which challenges al-Tirjali’s account of the
course of events in several ways. Unsurprisingly, the father offers a very dif-
ferent view of the power relationships and interpersonal dynamics of the
sexual affair that gave rise to the dispute. He emphasizes his own vulnerabil-
ity as a widowed single father who was compelled to leave his minor children
alone at home while he worked for a living, and describes his neighbor (Ibn
al-Tarjuman) as having seduced his young daughter through intimidation and
guile. He emphasizes that he has found no recourse against his daughter’s
seducer from the local authorities, and thus has been compelled to appeal
directly to the sultan.3> A complaint submitted on the father’s behalf to the
Shura council at Fez tells an even more lurid and detailed story, with his
neighbor daringly sneaking into the father’s house at night to consort with
his daughter; the father quick-wittedly seizes the man’s clothes and rouses a
group of witnesses to confront him. The errant daughter is eventually found
at the gadi’s house; she is returned to her father’s home, to remain there for
two more years (apparently, until the escape described in al-Tirjal’s letter). In
that time, the complaint recounts that her father arranged her marriage to a
religious student (talib), who abandoned the match after reporting intimida-
tion by the daughter’s former lover. The father then goes to Fez and arranges a
marriage for his daughter with another man in absentia; he returns home to be
presented with the testimony against him compiled by al-Tirjali.

The aspect of this version of the story that most fundamentally undermines
al-Tirjali’s position is, of course, that the father does not appear to be guilty of
denying his daughter the opportunity of marriage to an appropriate spouse.
On the contrary, he attempts to marry her off to at least two acceptable candi-
dates and openly proclaims that he will marry her to anyone but the specific
man who has seduced her. This is a point forcefully made by the jurists argu-
ing (in the later part of the dossier) in favor of the annulment of the marriage.

33 Wansharisi, Mi%ar, 3:64.
34  Ibid,, 3:68.
35  Ibid,, 3:75.
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They also argue that Ibn Tarjuman is not, in fact, an eligible peer (kuf’) pre-
cisely because his sexual misbehavior demonstrates his bad character ( fisq).36

It would seem that despite the father’s direct appeal to the sultan and the
strong support he received from al-Yalisut, he did not succeed in separating
his daughter from her husband as long as al-Tirjali remained alive. However,
yet another round of controversy erupted after the judge’s death. It seems likely
that at this point the dispute ended with the dissolution of the marriage after
an examination by the shira council in the Marinid capital of Fez (although
there is no direct record, at least in this source, of the real-world denouement
of the story).

Much could be said about this colorful and intriguing case. For our pres-
ent purposes, what is of interest is how it manifests the phenomenon of legal
fluidity. On the one hand, this sequence of events offers a classic example of
the way in which (as observed by Hallaq) the “multiple juristic nuances and
variations” afforded by the classical legal model could enable a resourceful
and compassionate jurist to fashion a solution that would not have been
available in a more rigid and monolithic legal system. Al-Tirjal’s underlying
problem is that a father’s abusive behavior does not automatically forfeit his
authority as his virgin daughter’s marriage guardian, nor is there a clear evi-
dentiary procedure to prove such abuse.3” By admitting evidence based largely
on reports of harmful behavior circulating in the community, he is adapting a
procedure that would have been uncontroversial had the young woman been
beaten by a husband rather than a father.2® One suspects that for the judge, the
two cases were morally equivalent; he is repulsed by the abuse of the daughter
has endured and is willing to exercise considerable juristic ingenuity to end it.
It is notable that while he is clearly solicitous of the young woman, he is by no
means uncritical of her; he carefully documents not only her grievances, but
the view that she is likely to re-offend if denied a legitimate sexual life with the

36  Ibid,, 3:78, 8o. “Religion” (i.e., an acceptable standard of piety, including refraining from
major sins) is a central component of kafa'a in Maliki law. See Amalia Zomeno, “Kafaa
in the Maliki School: A fatwa from Fifteenth-Century Fez,” in Robert Gleave and Eugenia
Kermeli, eds., Islamic Law: Theory and Practice (London: I.B. Tauris, 1997), 87-106.

37  Al-Yalisatl declares forthrightly that “harm” such as “shaving her braids, threatening her
with a knife, and beating her—none of that has any legal effect in removing her father’s
authority over her [as a marriage guardian], since he is obligated to guard her and protect
her if he fears for her [i.e., presumably, for her chastity].” He goes on to observe that the
use of hearsay testimony (shahadat al-sama‘) would have been valid to prove abuse by a
husband but has no basis as a form of evidence against a father (69—70).

38 See Chaudhry, Domestic Violence, 109-116.
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man of her choice. Much in the spirit suggested by Lawrence Rosen,39 he ap-
pears to strive for the restoration of social harmony rather than the imposition
of some abstract standard of legal correctness. His resuscitation of the rather
shocking minority opinion that a woman can emancipate herself through pre-
marital sexual activity reflects this pragmatic approach. It also exploits another
kind of gender fluidity in the law, the fact that not all women have similar legal
rights and capacities; by transferring the woman from the category of “virgin”
to that of “non-virgin,” he radically redefines the conditions under which she
can pursue the marriage she apparently desires.

Al-Tirjali’'s opponents argue that the law is not, after all, as fluid as he claims;
his verdict is simply wrong, and thus can and must be annulled. Although
the jurists advocating the annulment of the marriage contracted by al-Tirjali
make a number of cogent points, however, we need not conclude that this is
simply a case of legal error that is corrected by reference to a clear doctrine.
Because the father is agreed by all parties to have publicly relinquished his
authority over his daughter’s marriage, arguments for the annulment of al-
Tirjalt's action depend heavily on the argument that the father’s marriage
guardianship is a right of God and cannot be ceded. However, that this was
far from universally accepted;*° it would have been just as possible to argue
the opposite. While the sinfulness ( fisq) of a bridegroom was accepted in this
period to be grounds for the invalidation of a marriage on grounds of lack of
kafa’a,™ it is less clear that it applies when the bride herself is “sinful” by the
same criterion. Both sides of this dispute thus exploit the fluidity of the law.

Overall, this case seems to be one in which a jurist avails himself of the
options provided by legal fluidity in order to protect an abused woman, and
prevails for a number of years; ultimately, however, stronger forces assert
themselves. The outcome’s dependence on the balance of personal and politi-
cal power between the parties is suggested by the fact that al-Tirjal’s decision
appears to have been reversed only in the aftermath of his death—at which
point the inherent cogency of his arguments presumably did not change, but
the social power behind them certainly did.#? At each stage, legal fluidity is a

39  See Lawrence Rosen, The Anthropology of Justice: Law as Culture in Islamic Society
(Cambridge: Cambridge University Press, 1989), 58-79.

40 See Wansharist, Mi‘yar, 3:32.

41 See Zomeno, “Kafa’a in the Maliki School,” esp. 96, 100, 106.

42 On one level, this seems to be an example of the system of “successor review” discussed
by David Powers in his article “On Judicial Review in Islamic Law,” Law and Society Review
26 (1992), 315-342, esp. 324. However, since vigorous efforts to overturn al-TirjalT’s verdict
were clearly made during his lifetime, regardless of whether he left office before or after
the father’s first appeal to the sultan, his verdict was either challenged during his tenure
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resource utilized by those with most ability to mobilize political support for
their interpretive speech—although, significantly, at the outset it is mobilized
on behalf of someone with very little power, an abused young woman with
her reputation in tatters. It is conceivable that her lover was a powerful man
or an associate of the judge; her father’s status appears to have been humble,
and gender does not define the only relations of power in this story. Overall,
however, this unusually vivid example suggests both the rich potential of legal
fluidity as a resource for the protection of those least well served by received
interpretations of the law, and its ultimate adaptability to the interests of those
at the top of the social and political hierarchy. As David Powers has observed
of a procedurally very similar case involving al-Tirjali, one’s evaluation of
the gadi’s resort to creative legal solutions depends strongly on whether one
assumes him to be “a benevolent and fair-minded man” intent on preventing
“injustice,” or simply a biased actor who concealed his own agenda “behind a
facade of legal reasoning."#3

2 Conclusion

In her study of legal flexibility in the Islamic courts of Gaza, Nahda Shehada
covers a case in which a gadi intervened to help a virgin daughter contract
a marriage over the protests of her father, who was a drug addict dependent
on her salary. In addition to exhorting the father to act in his daughter’s best
interest, the judge “warned the father that unless he proved the suitor was
not eligible, he himself would act as the daughter’s wali and allow the mar-
riage.” Much like al-Tirjali, this modern-day gadi appears to have stretched
the rules on ‘ad! to prevent an abusive father from blocking a first marriage
desired by his daughter. While little else may connect the circumstances of
fourteenth-century Taza and twenty-first century Gaza, both cases reflect the
potential for strategic use of legal fluidity in “protecting the rights of the weak,
while maintaining social harmony."** In both cases the moral authority of the
Islamic legal discourse wielded by a judge, most clearly manifested as a com-
mitment to the protection of the weak, seems to be the most salient factor
underlying the unpredictable details of the legal argumentation. Indeed, in the
fourteenth-century example the claim of defending the vulnerable seems to be

as judge or survived after it; the decisive factor was evidently his presence as a living actor
on the scene.

43 Powers, Law, Society, and Culture, 51.

44  Shehada, “Flexibility Versus Rigidity,” 36.
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a rhetorical stance indispensable for both sides to the conflict, with al-Tirjalt’s
opponents re-framing the abusive father as a powerless victim of judicial
oppression. Even beyond the malleability of the rhetoric of victimhood,
in both cases (as observed by Shehada) jurists’ “adherence to the notion of
‘protecting the weak’ is not informed by a desire to compensate for gender
asymmetry” but reflects “the dominant gender discourse.”+>

All this is to suggest that we be more attentive to the diverse (and some-
times contradictory) roles played by legal fluidity in the negotiation of gen-
dered rights and roles. Elsewhere I have discussed another instance in which
the indeterminacy of the law became a factor (and an overt subject of conten-
tion) in a sixteenth-century controversy over women'’s legal prerogatives, in
this case women'’s access to the Sacred Mosque of Mecca during the nighttime
hours.#6 In this sequence of events, hermeneutic flexibility (including claims
about the law’s responsiveness to new social needs—in this case, specifically
the alleged need to control misbehavior by Meccan women) was exploited to
provide legal rationales for limiting the free access to the mosque that women
had enjoyed throughout Islamic history. It was through steadfast invocation
of the limits of legal fluidity (in the form of taqlid, adherence to established
school doctrines) that the primary scholarly opponent of this initiative sought
to defend women’s privileges. Nevertheless, his ostensible exercise of taglid in-
volved a significant exercise of legal ingenuity in support of women'’s mosque
access and might itself be considered an example of legal fluidity. Although in
this case the assertion of legal continuity seems to have been successful on the
ground, it is the fresh legal argumentation in favor of the limitation of women’s
access that ultimately left a greater trace in the mainstream legal tradition.#”
Thus, this story as well teaches complex lessons about the political valence of
legal fluidity in the ongoing Islamic legal construction of gendered rights and
roles. At the very least, it suggests that the law’s “flexibility” to address “social
needs” reflects, in part, the views and agendas with those with most ability
to assert their view of what society needs. Only further attention to historical
cases of legal flexibility—and to these cases’ incremental contribution, if any,

45  Ibid, 39.

46 See Marion Katz, Women in the Mosque: A History of Legal Thought and Social Practice
(New York: Columbia University Press, 2014), 199—257.

47  Prof. David Powers has brought to my attention to another case (Wansharisi, Mi‘yar,
3:327—331) where a judge applies flexible legal reasoning to address the needs of a dis-
tressed woman (in this case, an abandoned wife who desires a judicial divorce to end her
undesired celibacy), only to have his reasoning briskly rejected by a mufti; it is, of course,
the rejection that leaves a permanent normative trace as the final word in this exchange
in Wansharis1's collection.
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to the sedimentation of emergent school doctrine—can help us to understand
the political and moral valence of legal fluidity as applied to issues of gender.
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CHAPTER 4
Translating The Fatigue of the Shari‘a

Ahmad Atif Ahmad

The way the (modern, Euro-American) academy exercises influence over its
members may be as strong as the way the stars influence the human popula-
tion. But the stars can only incline; they do not compel. In each episode of the
modern academy’s evolution, some academic voices have expressed dissent
against its common trends. When the academy seemed satisfied to speak to its
own, limited audiences and ignore wider implications in its broader surrounds,
some academics insisted on identifying a link between theoretical or historical
research, on the one hand, and the way things are in the world of the day, on
the other. In the late 20th and early 21st century world of academic study of
Islam, scholars with intensive, early exposure to life in the Muslim world and
studies with its scholars could only be voices of resistance in post-Orientalist
Euro-American environments. The academic newcomers, it seems, have finally
exercised some influence over their adopted environments. Today’s Islamic
Studies themes and concerns do differ from those of half a century or even
quarter a century ago.

In this short essay, I speak to three interrelated themes. First, I describe an
occasion that led me to reflect anew on the worth and tasks of Islamic Stud-
ies scholarship for Anglophone audiences. The purported occasion is the
production (at the end of 2016) of an Arabic translation for a book I wrote a
few years prior. Second, I sketch the context of Islamic studies in the Euro-
American academy and its changing and persisting elements and characteris-
tics. Third comes a final reflection on how scholars of Islam look at modernity,
the Shari‘a, and legal reasoning.

Attending the long developments of the schools of law and their heritage
over a millennium and a half were debates about the Sharia—what it is and
how it relates to God’s revelation. There are also other, more intricate debates
on whether traditions wear out well or badly, how much residing and irrevers-
ible ‘change’ takes place when ‘change’ seems to happen—and with these
debates one finds much room for technical terminology to confuse the fast
shopper and those who made up their mind about what is in these old sources.
In The Fatigue of the Shari'a (NYC: Palgrave, 2012), I tried to merge some of
the essential debates on the future, present status, and past meaning and
relevance of the Sharia in one volume. Observing a translation of this work,

© KONINKLIJKE BRILL NV, LEIDEN, 2019 DOI:10.1163/9789004391710_006
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over a period just short of two years, led me to further reflections on one of
the not-so-invisible hands that impact the study of Islamic law in the modern
academy—that is, 1) young (undergraduate and graduate) students of Islamic
history, politics, and law & 2) the public at large in the Euro-American world.
The result of these reflections is a sensation akin to ‘regret’ of concessions I
made over the years, by engaging in reductive debates of Islamic law and gov-
ernment, and a renewed resolution to make my academic work what it used to
be in the past: a source of rejuvenation and excitement, rather than a burden
to bear despite its pains.

When my publisher informed me in spring 2014 that the Arab Network for
Translation and Publication in Beirut, Lebanon, purchased the rights to pub-
lishing an Arabic translation of The Fatigue of the Sharia, I started to draft an
Arabic introduction to the new translation. The draft of this introduction set
me on a path of questioning of what the translation would mean and to whom,
as compared to what the original text meant to its target audience. The sub-
sequent contacts and discussions with the work’s team of translators opened
a window for me to ask my translators, further and more succinctly, what the
new Arabic book will do and whom it addresses. The Fatigue of the Sharia is a
text in English derived mainly from Arabic sources. It places on a continuum
three debates: a medieval debate on the future of the Shari‘a, an early modern
debate on the present and meaning of the Islamic Shari‘a, and a recent de-
bate on whether the Shari'a has become something of a historical artifact—
something belonging to our past. The translation process confirmed the view
that the audience of Islamic studies, Anglophone and Arabophone, was much
more of an active partner in shaping its debates than is ordinarily assumed.
In other words, the work needed much adjustment in its ‘language register’ to
become meaningful to its Arabic audience; and given that the work’s founda-
tion was Arabic sources, the work needed a journey back to its true origins.

This, however, didn't mean that ‘high middle Arabic’ or ‘classical Arabic’
registers would need to be used to cover the book’s medieval content. The
author of the English text, both the translators and I knew, is a modern writer
with modern concerns and perspective. The language of the Arabic translation
would be more authentic and faithful to its author when it reflects this quality
as well. The beauty of the Arabic translation, which I came to appreciate the
longer I worked with the translators, consisted in its ability to keep intact
the ideas of the English original text, engage the modern Arab reader in her
or his world that is removed from the narrow curbs and turns of the academ-
ic American environment, and create a new bridge for future translations of
similar works to assist their translators in their task.



TRANSLATING THE FATIGUE OF THE SHARI‘A 65

When The Fatigue of the Shari‘a appeared in Arabic at the end of 2016, the
English text was four years old. Those who were interested in my clarifying
some of the book’s points were Arabic and Islamic studies scholars, religious
studies scholars, and legal scholars who were interested in Islam in Euro-
American academies. The readership of the Arabic translation is wider. It
includes run-of-the-mill (educated) Muslims, who, telling from the few sam-
ples I have encountered, might first simply be disturbed by the presence of the
Arabic term A:u f’;}\ B) }&, which is the foundation of my title: The Fatigue of
the Shari‘a. This new readership relates to the matter on a personal level; they
were both more invested in it and, again judging from indicators I have today,
are and will be less tolerant of the surprises the book includes.

A three-episode television interview about the book and its author (in 2018)
added further insights. When the interview was conducted, the Arabic transla-
tion had been out for about 15 months, and the impact of the average Muslim
(and Arab, non-Muslim) reader on the work’s meaning in its Arabic context
became more apparent. The Theseus Paradox as to whether a ship changed/
reformed one wooden log at a time until none of its original pieces were part
of it is or is not the same ship became the center of the discussion. The Shari‘a of
old times continues to offer the name and structure for very new and modern
ways of reasoning, and when one looks closely, the old lent the new more and
less than mere name and general structure. Is it the same ship? Is it the same
Shar1a?

The question of whether the essence of the Islamic Shari‘a is the human
reason, reports of the Prophet’s life, or the schools of law, or some combina-
tion of these, veers into other questions. The profile of the medieval jurist is
paramount among these (questions). Was the jurist a specialist of a narrow
span of interests, perhaps especially in the later centuries of decline? One of
the decline centuries’ figures, the Hanafl jurist Ibn al-Turkumani (c. 681/1282—
744/1343), was interested, we are told, in astronomy and prosody, just as he
was interested in law and philosophy.! Was the jurist detached from the gov-
ernment or in conflict with it? Ahmad Ibn ‘Umar al-Hamaw1, a student of Taj
al-Din al Subki (d. 771/1370), was part of the military justice system, where he
was given appointments on three occasions.? Then, there is the nature of legal
reasoning, which does not cease to surprise both the uninitiated and the sea-
soned among its students. In old Hanafi law, an incestuous marriage between

1 Ibn Hajar al- ‘Asqalani (d. 852/1448), al-Durar al-Kamina fi A’yan al-Mi'ah al-Thamina (Cairo:
Matba‘a al-Madani, 1966), 1: 211.
2 Ibid,, 1: 241.
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a man and his sister cannot be a used as a defense by someone who slanders
the couple after they embrace Islam and renounce their union.3 A non-Muslim
living among Muslims follows what he or she believes to be acceptable, and a
Muslim is held to other standards. Time also divides one’s experience of the
law into periods, with different expectations and duties.

The Arab Spring, with its high hopes and continued ambiguity, provided
a background that triggered other reflections. For many, there is nothing am-
biguous there; civil war destroyed many Arab societies, and the hope for new
ideas and possibilities from this region is an irrational hope. Political hopes
aside, I find today’s specific experience with its considerable variety a major
influence in the atmosphere. For the purpose of answering the translators’
inquiries, I focused on questions that related to the readers’ comprehension.
I learned a few valuable lessons from my translators. I was persuaded, for
example, that an argument that scholars have themselves contemplated the
end of the madhhab-Sharta a thousand years ago might fuel an argument
against the many constitutional schemes in Muslim countries that acknowl-
edge the role of medieval Islamic reasoning in the formation of modern
national laws and the need to continue this influence.

A sliver of the Arabophone readership will go and check to see whether I
was reading my primary sources reasonably, charitably, or simply ideologically.
Just as it invites the thoughtful, the chosen register of the Arabic translation
also invites careless and half-interested audiences ready with opinions. Other
readers have their own conversations on history and philosophy, and unless
my work is fitted into them, it is, for them, useless. Some Arab readers think of
the books’ questions in far-away historical and philosophical terms. They could
not care less about legal borrowing, let alone tradition. Some readers seem to
think about the popular impact of a discussion on the fatigue of the Shari’a,
the title here operating without the content, more than the book’s intricate
side. The publisher’s hopes of a popular controversy coming out of this, hence
pushing up sales, has already materialized.

There is pleasure in another, simple hope that a process is under way at
the end of which one more curtain between the Islamic studies of the Euro-
American academies and the rest of the world will be fully removed. I under-
stand, and there is much evidence, that many individuals studied or ventured
on personal impulses into ‘the other side’ of scholarship to see what is out
there. The cross-border discussions, however, still fall into confusion and mis-
trust in a hurry. Should the remaining curtains all fall, the conditions promise
amuch more productive engagement within Islamic legal studies in the future.

3 Muhammad ibn al-Hasan al-Shaybany, al-As! (Beirut: Dar Ibn Hazm, 2013), 7: 220.
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I don't see this as ending barriers among intellectual communities or creating
further overlaps that do not already exist. Most importantly, I keep thinking
that any fusion of historically non-conversant scholarships will not likely end
the strange quality in human beings of overestimating themselves and under-
estimating others.

It is certainly hard to approach Islamic law comprehensively and find much
in the way of concise assessments to offer. Islamic law has been part of the
lives of Muslims for a millennium and a half and seems to continue to be part
of it. It changed a lot over time, and across geographic areas. It ought to be
hard, of that one must be sure, to make an argument with a straight face that
the borders of modernity (just because we inhabit it) must be more important
than any other borders this tradition crossed. This insistence that modernity
changed everything comes more or less from lack of interest or lack of ability
to study or take seriously Islamic law’s paradigm shifts (to use Kuhn’s much
abused term) that occurred at the time of the Crusades, the Mongol Invasions,
or the rise of military Turkish (non-Arab) leadership in the Muslim world in
the 13th and again the 16th century, with their deep cultural, political and legal
consequences.

However, when you study Islamic law as history, a false image of pan-
Islamism, no matter how hard you try to deny it, arises, opposite to the
extraordinary diversity that plague and ornament the body of law in Islam.
Any approach to the subject of Islamic law that limits it to historical institu-
tions and insist on separating these from the present is also more or less a
rhetorical evasion (or denial) of the modern presence of the language of the
Islamic legal tradition and its institutions in many parts of the world today. It
does little to help someone who holds the historicist’s view to understand why
one may encounter a ruling in an Indonesian, Iranian, or Egyptian court of law,
where the judge is just as interested in an old line of reasoning from medieval
law as he or she is interested in modern legal and political institutions.

We know the historians are fleeing a worse fate, the study of Islamic law
from a positivist and a scientific stance that eliminates legal rhetoric and takes
for granted that when medieval ideas are translated into a modern context,
they can only be treated in their modern form and discussed accordingly. The
past lacks any true relevance today, on this view, except perhaps as an object
of amusement and condemnation. The positivist approach’s yardstick of
studying the subject is modern court decisions and institutions; it should
not care about any pre-modern standard of legal reasoning. In most cases, both
approaches, which are modernist in their outlook, have their conclusions in
their premises and unwittingly accept the superiority of modern legal reason-
ing, whatever the device they use.
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It is, for these and other reasons, not easy to know how the Anglophone
environment wants to move forward with Islamic legal studies. What is this
beast for? Pedagogy plays a large, and largely unacknowledged, role in shap-
ing the subject and creating its constraints. This, I believe, is true, despite
appearances to the contrary, including how graduate style courses tend to be
designed to make it clear that even the advanced undergraduate student could
not meaningfully participate, and the idea that research leads to conclusions
the (standard, undergraduate) students are neither equipped to handle nor
interested in. The reality is that we teach in English and must speak about
Islamic law in fairly twisted ways that change the subject multiple times before
it finds a comprehensible expression.

The suggested alternative to these views is the most obvious and least pre-
tentious of all. It is one that recognizes the diversity inherent in the subject
that never left and could never leave it. If one must speak of a modern cri-
sis of the Islamic Shari‘a, one may understand it as consisting in the absence
of a professional class of legal scholars with whose authority in the religious
law the buck stopped. This crisis was hiding an opportunity, however, and
the tasks of jtihad of old times have now become distributed among ‘com-
missions des savants, groups of different specialists, as well as laypeople. We
now have a new version of Islam’s Shari‘a. But the traditions of reports and
madhhab-Shari‘a remained a foundation for all these modern activities. In
fact, references to the old traditions and these traditions’ details seemed to
have expanded by the 15th/21st century than they have been throughout the
14th/20th. This view of things, one must anticipate, will not be satisfactory to
many people. The crisis must be more exciting than this, and perhaps out of
deference for another product of modern life, must possess some of the quali-
ties of a thriller.

In academic circles, two views of the crisis of the Shari‘a see it as consisting
in the Shari‘a’s moral and organizational failure or the moral failure of mo-
dernity itself. Inured to the concerns of the primary sources of the tradition,
there are those who think the Islamic Shari‘a does not work in modern times,
because modernity has (morally and organizationally) exceeded this Shari‘a’s
capacity to regulate human behavior (even among the believers) convincing-
ly. In the past century and a half, on one reading of the matter, the Muslim
world produced new elites who, out of sympathy with their religious and less
educated populations, introduced religious elements from their countries’ tra-
ditions into their national laws. In some cases, the elites were religious and
did what they did because they believed it was one of their religious duties
to do that. And there are those who say that the Shari‘a is too good for the
modern world, with its manufactured communities and brutality against
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the individual, because this Shari‘a comes out of and serves a ‘genuine com-
munity’ that is based on participation by all in communal affairs. Keeping
the conclusion and leaving the explanation aside, the Sharia does not work,
because it does not work, without any judgment on who has the higher moral
ground. These approaches leave us without a plan on how to understand the
presence of medieval legal reasoning and doctrines in modern national laws,
the currency of fatwa-case laws, which have gone global and hence assumed a
stronger presence.

Watching the Shari‘a-modernity boxing-match, one is tempted to pick a
winner. But one also must run into problems. The Shari‘a could have never
stood on a moral argument for the great bulk of those who followed its norms
in medieval society. Shari‘a arguments within a given professional class of
jurists are either successful or unsuccessful based on legal and logical stan-
dards that are closed off by the madhhab. An argument for the whole legal
system would more likely come from political and military backing. All these
considerations weaken our confidence in the moral Sharia of the good old
days. If we take the blame-the-Shari‘a stance, we go nowhere faster. If tradi-
tionally trained jurists are the cause of their problems, which consist in their
failure to understand the times, why are not things getting better under secu-
lar regimes? In any case, with modernity being the judge of Shari‘a muftis and
Jjudges, we are sneaking in a non-falsifiable and weird metaphysical argument
against communities that don’t want to live according to the recommenda-
tions of their critics; this exercise can only drag on and remain both self-
referential and open-ended.

In the Euro-American academy, Islamic studies remained a Western aca-
demic field and the inevitable result was that theoretical ideologies that domi-
nated the academy continued to dominate all its component fields. The theory
you shopped for, whether from the humanities, the sciences soft and hard, or
the brutal experience of working for the government or the market, would tell
me more about what kind of Islamic studies scholar you are, than about the
subject of Islamic law itself. These ideas don't lack influence in the Muslim
world, although this influence has been much less than what scholars of the
academy in economics or similar areas exercise influence over policies in third
world countries. In any case, the influence of students on scholars can be seen
in the scholarship. In a circuitous and strange manner, the student audience
of Euro-American academy has played a role in shaping the way western-
educated Muslims now think about their tradition. But the voices in the Mus-
lim world are multiple, and any one of them may be presented as possessing
a degree of validity equal to any other. This brings us a full circle to where we
started, where the Muslim populations, specialists and non-specialists, have all
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weighed in and contributed to both a new legal and moral order and the way to
see and interpret this order.

In 2018, as the 21st century reached an age of maturity on some legal conven-
tions, critiques of modernity (understood to be the age of the enlightenment,
colonialism, and postcolonial states) continue to come from standpoints
totally immersed in modernity’s presumptuous sense that the advent of the
modern changed human beings once and for all. This is not the same thing as
acknowledging that some modern societies of strangers are different from pre-
modern predecessors, or that the state’s relationship with society may have
changed within even less than a century (between the middle to end of the
19th century to the first half of the 20th), as Carl Schmitt argued in relation to
constitutional legitimacy.* What I am after are positions that take the modern
as both ‘arbiter’ and ‘adversary’ and think there is something to be achieved at
the end.

To give my object of criticism the strongest alibi I can give, I must swiftly
acknowledge that we are all modern. Who among us thinks that one could
escape the deep modern prejudices with which we grew up, being evolution-
ist, materialist, and perhaps, despite ourselves, scientific in our approach to
things? Yet, this acknowledgement does not help as much as it might seem
to. One obvious problem with this vague acknowledgement is that it blends
multiple layers of consideration—throwing together technical and popular
notions, assuming a universal consensus on what it means to be one of these
several labels. In any case, conceding that we are all modern does not change
the fact of the un-tenability of attempting to come back with a criticism of the
worldview that one took to dominate his or her outlook on the world.

Specifying the modern that is the target of criticism will turn out, the lon-
ger you think about it, to be futile. It must begin with distinguishing the pre-
modern from the modern, which is easier said than done. To get into my
subject, all generalizations aiming at an assessment of the Muslim world’s
relationship to its Islamic legal and moral tradition fail. There is no single
story, for example, to tell about how Islamic law finds room within modern
national laws. Between 1876 and 1949, Egypt had ‘mixed courts, which adju-
dicated cases that involved foreign citizens and foreign interests. Foreigners
enjoyed an undue influence in19th century Egypt. The mixed courts influenced
Egyptian lawyers and judges in their view of Egypt’'s modern law. After the
Montreux Conventions of 1937, Egyptian authorities started to roll back certain

4 Carl Schmitt, Der Hueter der Verfassung, translated into English in The Guardian of the Con-
stitution: Hand Kelsen and Carl Schmitt on the Limits of Constitutional Law, by Lars Vinx
(Cambridge: Cambridge University Press, 2016), 125.



TRANSLATING THE FATIGUE OF THE SHARI‘A 71

foreign influences and embarked on a search for a modern, hybrid Egyptian
law that combines medieval Islamic reasoning with modern French and other
European and non-European systems. Pakistan was formed as a Muslim state,
with a long and strong English legal tradition in the Subcontinent, and it con-
tinued to shop around for ideas from Islamic and non-Islamic laws, standing
now with what Tahir Wasti® considers a unique form of ‘privatized’ criminal
law that allows the family (the tribe) to forgive the killers of their members, as
if a nation state is not in charge. Saudi Arabia applies corporeal punishment,
not because prisons are inefficient or cruel, which may have been a medieval
argument against them, but because tradition recommends these practical
and uncostly punishments. An introduction by the Saudi Chief of the Supreme
Judicial Council to a recent (2013) publication of Saudi court decisions can be
said to flirt with and show a half-hearted commitment to the Anglo-American
stare decisis, the doctrine that old court decisions should be binding in similar
future cases, but reaffirms that the (Saudi) judge is an independent mujtahid
and must follow his own reasoning—just the way the venerable Islamic tradi-
tion had it.

No one is denying that Islamic finance and cyber (Islamic) jurisprudence
are activities that display the presence of the Islamic Shari‘a in modern times.
Islamic finance has been regularly criticized as a sham practice, governed in
its objectives and operation by modern western finance. The new cyber Islam-
ic law is a strange kind of law, because it presumes the presence of a global
community and lacks disciplined reference to social standards or custom
(‘urf). Both are evolving and promise to go in unpredictable directions. When
national laws are silent or accommodative of religious practices, the per-
sonal Sharia kicks in. People decide matters of life and death, from abortion
and to what extent to use reproductive technology to suicide, and they con-
tinue to reconcile their religious rituals with work schedules based on fatwa-
case laws.

But one can dismiss all these as 21st version of Islamic law and hence not the
real thing. Modern Muslim readings of institutions of the past are inauthentic,
but the academics’ readings of the past are. There is no reason to make an argu-
ment, if the argument is tailored to a conclusion. If you plan to argue backward
from a conclusion, why bother argue? It is clearly inefficient.

It may well be that we are solving a false problem, because we are butt-
ing heads about personal inclinations and preferences of subject. When I read
Egyptian legal literature in the 20th century, I realized that Sanhuri (d. 1971)
knew he was doing something new, working on new theories and practices

5 Tahir Wasti, The Application of Islamic Criminal Law in Pakistan (Leiden: Brill, 2009), 76—81.
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for legal borrowing, and imagining concepts of the past traveling a journey
into the present. He speculated from his contact with the details of legal rea-
soning in multiple traditions in the 1940s that ancient Roman law could not
have influenced medieval Islamic law because the Roman distinction between
personal and property rights is nowhere to be found in Islamic jurisprudence.
Patricia Crone was still trying to establish the purported influence from some
rudimentary knowledge of Arabic texts and Islamic law and some ideas about
Greek and Roman sources in the late 1970s. I am assuming this is resolved now
and the Crone thesis (God bless her soul) is something of an embarrassing epi-
sode in the history of scholarship. It would not have made a difference to me
who is right or wrong here. I am still much more interested in legal reasoning
than any speculation about legal history. It is perhaps my stars that incline me
to have that interest and lack the other one, and that is something I may never
be able to change.
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CHAPTER 5

Qur’anic Jihad Refracted through a Juridical Lens

An Exercise in Realpolitik

Asma Afsaruddin

In popular discourse, jikad is assumed to be a monovalent concept referring
exclusively to “military/armed combat.” Even in academic literature, jihad is
often explained as a term with a fixed, universal meaning divorced from the
surrounding socio-political circumstances in which it has been deployed
through time and has been assumed by a number of Western scholars to be the
equivalent of the Christian/Western concept of “holy war.” The military jihad,
after all, is commonly deemed to be both defensive and offensive in nature
and it is further assumed that the offensive jihad is to be waged until the whole
world comes under the sway of Muslim rule. If we however go back to some of
our earliest sources, particularly early Qur'an commentaries and fadith litera-
ture, it is possible to recover multiple meanings of the term jihad, in addition
to its military significations, as I have more fulsomely discussed in a recent
publication.! On the basis of these sources, it is also possible to excavate an ear-
lier emphasis on jihad as defensive warfare only, based on a principled adher-
ence to the Qur’anic injunction of unqualified non-aggression, as expressed in
Qur’an 2:190 in particular. A diachronic comparison of early and later sources
that deal with jihad further allows us to trace the progressive transformation
of the principle of non-aggression into primarily the legal principle of non-
combatant immunity during the conduct of war, as will be shortly discussed.
The monovalence of the term jihad emerges primarily from consulting the
classical legal texts. After all jurists, usually in contradistinction to exegetes of
the Quran, hadith scholars, and ethicists, primarily dealt with jihad as one
of the obligations of the Muslim ruler and of his Muslim subjects in the con-
text of external relations with non-Muslim polities. The law of nations or
international law? (siyar) as an integral part of Islamic law developed early
due to this pragmatic juridical concern for the intricacies of political relations

1 Asma Afsaruddin, Striving in the Path of God: Jihad and Martyrdom in Islamic Thought
(Oxford: Oxford University Press, 2013).

2 A general definition of “law of nations” is offered by Lassa Oppenheim as follows: “Law
of nations or international law is the name for the body of customary or treaty rules which
are considered legally binding by States in their intercourse with each other,” see Hersch
Lauterpacht, ed., International Law: A Treatise, (London: Longmans, 1955), 1:4—5.
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with the broader non-Muslim world, as well as with religious minorities within
Islamic realms. Allowing for a degree of over-simplification, we can basically
agree with Majid Khadduri’s statement that the Islamic law of nations “was
essentially a law governing the conduct of war and the division of booty.”3
Within legal-administrative contexts, jihad is primarily military in nature.
The rise of the imperial Umayyad and ‘Abbasid dynasties and their frequent
military engagements with the Byzantines created the imperative for legal
justification of jihad as offensive military activity. Realpolitik therefore under-
standably colored legal treatments of jihad and allowed for distinctive—and
contested—juridical perspectives to emerge on this topic, shaped by the histor-
ical and political contingencies in which they were progressively formulated.

This process of transformation will be illustrated in my discussion of Qur’an
2:190 which unambiguously and categorically affirms the principle of non-
aggression in military matters. Drawing upon an array of Quran commentary
works, this chapter will discuss first how early and late Qur'an commenta-
tors interpreted this verse. It will then proceed to discuss how certain prom-
inent jurists in their articulation of the siyar laws pertaining to the military
Jjihad both engaged and progressively undermined this Qurianic principle of
non-aggression and essentially reinterpreted it as granting immunity to non-
combatants, that is to say, to forbid targeting women, children and other
groups of people who do not fight. Such a reinterpretation allowed these
jurists to discuss Qur’an 2:19o in the context of jus in bello rather than jus ad
bellum considerations in deference to Realpolitik, which had important legal
implications, as will be further stressed in the conclusion.

1 Exegeses of Qur’an 2:190-91

These verses state: “Fight in the way of God those who fight you and do not
commit aggression, for God does not love aggressors. Slay them where you find
them and expel them from where they expelled you, for persecution is worse
than killing”.

Our earliest scholars understand the interdiction in Qur’an 2:190, “Do not
commit aggression for God does not love aggressors” as a clear and general
prohibition against initiating hostilities under any circumstance. Thus the

3 Majid Khadduri, The Islamic Law of Nations: Shaybani’s Siyar (Baltimore: John Hopkins Press,
1966), 5. For further discussion of siyar as “law of nations” see Anke Iman Bouzentia, “The
Siyar—an Islamic Law of Nations?,” Asian Journal of Social Sciences 35 (2007): 19—46.
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well-known early Quran exegete Mujahid b. Jabr (d. ca. 722)* comments that
according to this verse, one should not fight until the other side commences
fighting.> According to another early scholar Mugqatil b. Sulayman (d. 767),
this verse is specifically a denunciation of the Meccans who had commenced
hostilities at al-Hudaybiyya (in 628), leading to a repeal of the prohibition im-
posed upon Muslims against fighting near the Kaba.

Al-Hudaybiyya was the name of a place near Mecca where the Prophet
Muhammad concluded a treaty with the pagan Meccans that called for a truce
between the two sides for a period of ten years.® “Do not commit aggression”
and “God does not love aggressors” constitute a categorical indictment of the
Meccans who began to fight during the sacred month in the sacred sanctuary,
which was a clear act of aggression ( fa-innahu ‘udwan), continues Mugqatil.
The following verse (Qur’an 2:191) subsequently gives permission to believers
to slay the polytheists wherever one may find them and expel them from Mecca
from where the Muslims were expelled. Permission to engage the pagan Mec-
cans in fighting in seventh century Arabia was clearly contingent, according to
Mugatil b. Sulayman, upon their having initiated hostilities, which abrogates
the earlier complete prohibition against fighting, especially in the Sanctuary.”

The celebrated commentator on the Qur’an al-Tabarl (d. 923) notes that
verse 2:190 was understood by some unnamed exegetes as commanding the
believers to fight the pagan Meccans only after the latter had initiated hostili-
ties and to refrain from combat when they (sc. the pagan Meccans) refrained
from fighting. But, he comments, that the well-known Successors (second-
generation Muslims) al-RabI‘ b. Anas (d. 756) and Ibn Zayd (d. 798) had been
of the opinion that the ninth chapter (al-Tawba or al-Bar@’a) of the Quran
had abrogated this verse. Other exegetes (whom he does not name) had main-
tained that no part of this verse was abrogated and that the aggression forbid-
den in it, which was a categorical prohibition, applied specifically to women
and children.® A new construal of the non-aggression clause therefore now
emerges in al-TabarT's exegesis—that of the immunity of non-combatants. The
famed companion Ibn ‘Abbas is quoted by al-Tabari as having said, “You should
not kill women, children, the elderly, and the one who offers peaceful greetings

4 Only Common Era dates are being indicated in this chapter.

5 Mujahid b. Jabr, Tafsir Mujahid, ed. ‘Abd al-Rahman al-Tahir b. Muhammad al-Surati (Islam-
abad: Majma’ al-buhth al-islamiyya, n.d.), 23.

6 For a quick overview of this event, see the art. “Al-Hudaybiyya,” Encyclopaedia of Islam, new
ed., ed. C. E. Bosworth et al. (Leiden: Brill, 1980-1997; henceforth referred to as EI?), 3:539.

7 Muaqatil b. Sulayman, Tafsir, ed. ‘Abd Allah Mahmuad Shihata (Beirut: Mw’assasat al-Tarikh
al-Arabi 2002), 1:167-68.

8 Al-Tabari, Jami‘al-bayan fi tafsir al-Qur'an (Beirut: Dar al-kutub al-Tlmiyya, 1997), 2:196.
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and restrains his hand. If you do so, you have resorted to aggression” ( fa-gad
i‘tadaytum).® Furthermore, the pious Umayyad caliph ‘Umar b. ‘Abd al-Aziz
(d. 720) is said to have written to ‘Adiy b. Artah, one of his military command-
ers, and interpreted this verse as “Do not fight those who do not fight you; that
is, women, children, and monks”. Al-Tabari asserts that this statement of ‘Umar
is the most fitting interpretation because there is no incontrovertible evidence
that the meaning of this verse was abrogated, as some have maintained.!?

Al-Tabari then proceeds to offer his own exegesis of Qur’an 2:190 as follows.
The verse commands the believers, he says, to fight in the way of God in obe-
dience to the laws of God. God urges the faithful to invite “with [their] hands
and tongues” those who turn away from His religion in arrogance until they
come to obey Him or pay the jizya (a kind of poll-tax) willingly if they are one
of the scriptuaries (primarily Jews and Christians). The meaning of “Do not
commit aggression” means that one should not kill children or women or those
who pay the jizya from among the People of the Book! and the Zoroastrians.
Those who transgress these limits and hold licit what God has clearly forbid-
den regarding these groups of people are those who are indicated in “Indeed
God does not love those who transgress”1? Exceeding these limits constitutes
aggression.

It should be noted that al-TabarT’s reconstrual of the aggression clause in
particular became quite influential and pervasive after him. This interpreta-
tion became reflected in the classical laws of war and peace formulated by
jurists, who also came to understand the non-aggression clause in this verse as
primarily setting up a prohibition against fighting non-combatants, and not a
categorical prohibition against initiating fighting under any circumstance, as
was clearly the view of several early exegetes.!3

The influential Mu’tazili exegete al-Zamakhshari (d. 144) in the twelfth
century outlines three competing ways of understanding Quran 2:19o as
follows: a) that it refers to the Prophet’s abstention from fighting against all
those who did not fight and fighting only those who did; b) that they referred
to his fighting those who resorted to combat and desisting from traditional
non-combatants, such as women, children, the elderly, and monks; and c) that
they referred to his fighting all the unbelievers whose resistance to Islam con-
stituted an act of aggression in itself, whether they actually physically fought

9 Ibid.

10 Ibid.

11 The People of the Book (ahl al-kitab) is the Quranic term for Jews and Christians who are
monotheists and follow divinely-revealed scriptures.

12 Al-Tabari, Jami 2196—97.

13 See further Afsaruddin, Striving in the Path of God, 43—58.
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or not. Al-Zamakhshari essentially endorses the third interpretation when
he states that Qur’an 2:190 was abrogated by Qur’an 9:36 (which states, “Fight
against all the polytheists” [kaffatan]).* His preference for the third option
signals a widespread acceptance of this position by the scholars of his day,
in contrast to earlier scholars, by invoking the exegetical tool of abrogation
(naskh), according to which certain early verses may be considered to have
been superseded by later verses.

But not all later scholars subscribed to this position. One noteworthy ex-
ception was the well-known exegete of the late twelfth century Fakhr al-Din
al-Razi (d. 1210), who notably commented that the divine imperative in Qur’an
2190 is directed at actual, not potential, combatants.’> What he clearly means
by this is that the verse allows fighting only against those who have actually
commenced fighting, and not against those who are able and prepared to fight
but have not yet resorted to violence. One may detect here a rather trenchant
critique of the prevailing juridical position in al-Raz1’s time, which had all but
abandoned the Qur’anic principle of non-aggression through legal and herme-
neutical legerdemain.

The slightly later Andalusian exegete al-Qurtubi continues to relate that
early authorities like Ibn ‘Abbas, ‘Umar b. ‘Abd al-‘Aziz, and Mujahid, con-
sidered Qur’an 2:190 with its proscription against initiating hostilities against
polytheists to be universally binding and unabrogated (mufikama) by any
other verse in the Qur’an. Aba Jafar al-Nahhas (d. 950), the author of I'rab al-
qurian, is also said to have agreed with this position and said that this was the
more correct (asahh) interpretation, for it was in accordance with the sunna
and reason. Al-Qurtubi himself endorses the view that the principle of non-
aggression in Qur’an 2:19o is unabrogated.16

11 Survey of Juridical Works

The Qur’anic principle of non-aggression in verse 2:190 underwent consider-
able modification and transformation in juridical works which dealt with siyar
law. A scrutiny of two key juridical treatises from the Maliki and Shafi’1 schools
of law (madhahib) confirms certain trends towards the attenuation of this key
Qur’anic injunction, as will now be discussed.'”

14  Al-Zamakhshari, Al-Kashshaf ‘an haqa’iq ghawamid al-tanzil wa-‘uyin al-aqawil fi wujith
al-tawil, ed. ‘Adil Ahmad ‘Abd al-Mawjad and ‘All Muhammad Muawwad (Riyadh:
Maktabat al-‘ubaykan, 1998), 1:395—96.

15  Al-Razi, Al-Tafsir al-kabir (Beirut: Dar ihya® al-turath al-‘arabi, 1999), 2:288.

16 Al-Qurtubi, al-Jami‘li-ahkam al-qur'an (Beirut: Dar al-kitab al-‘arabi, 2001) 2:347—48.

17  Due to length constraints, I am restricting myself to these two schools whose positions
on this matter are not markedly different from those of the other two Sunni schools,
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2 A Maliki Text: Al-Mudawwana al-kubra Attributed to Malik b. Anas
(d. 796)

The formidable legal compendium of the Maliki school al-Mudawwana al-
kubra contains the juridical teachings of the famous early Medinan jurist
Malik b. Anas as transmitted by the Qayrawani jurist ‘Abd al-Salam b. Sa’1id
b. Habib al-Tanukhi (d. 855), nicknamed “Sahnun”. Sahntn was in turn trans-
mitting from the Egyptian fagih ‘Abd al-Rahman b. al-Qasim al-‘Ataki (d. 806),
who was a prominent disciple of Malik.!8

The Kitab al-jihad section of this treatise begins with an emphasis on the
importance of issuing a summons to Islam before commencing fighting.
According to ‘Abd al-Rahman b. al-Qasim, Malik was of the opinion that poly-
theists (al-mushrikin) could not be fought until they had been summoned,
regardless of which side initiated hostilities. Although Malik himself had not
specified how this summons should be formulated, Ibn al-Qasim said cus-
tomarily “we would invite them to God and His Messenger, so that they may
either accept Islam or offer jizya."'® This, he affirmed, was based on prophetic
precedent and on the established practice of early Muslims like ‘Umar b. ‘Abd
al-‘Aziz.20

With regard to non-combatants, Malik, according to Ibn al-Qasim, prohib-
ited the killing of women, children, elderly men, and monks and hermits in
their cells. Malik further counseled that the property of monks and hermits
be left intact since that was their sole means of livelihood. Here the hadith in
which the Prophet forbids his troops to commit ghilla (illicit appropriation
of war spoils), treachery, and mutilation is cited. Other reports similarly pro-
scribing the killing of non-combatants, particularly women and children, are
recorded.?! The first caliph Abu Bakr’s detailed report in which he forbids the
killing of various non-combatants and of animals, the cutting down of trees

Hanafi and Hanbali. See my longer study “The Siyar Laws of Aggression: Juridical Re-
Interpretations of Qur’anic Jihad and Their Contemporary Implications for International
Law,” in Islam and International Law: Engaging Self-Centrism from a Plurality of Perspec-
tives, ed. Marie-Luisa Frick and Andreas Th. Miiller (Leiden: Brill/Martinus Nijhoff, 2013),
45-63, which discusses Hanafi and Hanbali works as well.

18 For more details, see the art. “Sahnan,” EI?, 8:843.

19  Sahnun, al-Mudawwana al-kubra, ed. Hamdi al-Damardash Muhammad (Beirut: al-
Maktaba al-‘asriyya, 1999), 2:581-82.

20 Ibid.

21 Ibid, 2:585-87. See also al-Tabari, Ikhtilaf al-fugaha’ (Leiden: Brill, 1933), 6-12.
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and destruction of property is cited, as is the report from ‘Umar b. al-Khattab
in which he forbids the killing of the weak and elderly (harim), women, and
children.?2

Compared with the earlier legal manual of Malik b. Anas, titled al-Muwatta’,
the Mudawwana does not offer as many details on the topic of non-combatant
immunity. In al-Muwatta’, however, we encounter a number of well-known
reports concerning ethical and humane conduct during warfare. Thus Malik
reported that he had heard that ‘Umar b. ‘Abd al-‘Aziz wrote to one of his gov-
ernors and cited the example of the Prophet, who before dispatching one of
his military contingents is reported to have counseled them, “Fight in the name
of God in the path of God, fight those who disbelieve in God, do not commit
deception in the division of spoils, do not commit treachery, do not mutilate,
and do not kill children.” ‘Umar urged his governor to convey this command to
his troops.23

The immunity of non-combatants to attack is stressed in three additional
reports recorded in al-Muwatta” the first attributed to Abu Bakr, in which he
famously proscribes attacking different groups of civilians, forbids the burn-
ing of fruit-bearing trees, and the unnecessary killing of animals.?* The second
is a hadith in which the Prophet explicitly forbids the killing of women and
children.?5 The third is the much-quoted hadith in which Muhammad express-
es remorse and displeasure on seeing a slain woman during one of his cam-
paigns and prohibits the killing of women and children.?%

With the marshalling of these additional reports, the Qur’anic prohibition
against initiating fighting in 2:190 is now firmly reinterpreted in the Mudaw-
wana as referring exclusively to non-combatant immunity, with no specific dis-
cussion of the principle of non-aggression. Instead, a specific military protocol
of summoning to Islam before initiating armed combat has been articulated
in the Mudawwana, which represents at least a symbolic juridical nod, accord-
ing to the Maliki school, in the direction of the original Qur’anic principle of
absolute non-aggression.

22 Sahnun, Mudawwana, 2:587.

23  Malik b. Anas, Al-Muwatta’, ed. Bashshar ‘Awad Ma‘raf and Mahmad Muhammad Khalil
(Beirut: Mu‘assasat al-risala, 1993), 1:356.

24  Ibid,, 1:306-307.

25  Ibid., 1:357-58.

26 Ibid., 1:358, 920.
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3 A Shafiq Text: Al-Hawi al-Kabir by al-Mawardi (d. 1058)

Abu al-Hasan ‘Ali b. Muhammad al-Mawardi was a prominent ShafiT jurist
from Basra who settled in Baghdad. His renown as a legal scholar led to his
being appointed as gadi there and he eventually earned the honorific title of
“supreme judge” (agda al-qudat). He was close to the ‘Abbasid caliphs al-Qadir
(d. 1031) and al-Q2’im (d. 1074) and carried out a number of diplomatic mis-
sions for them. He wrote several religious, literary, political and legal works,
one of the best-known of which is his al-Ahkam al-sultaniyya.?” In his al-Hawit
al-Kabir, al-Mawardi devotes considerable attention to the theories of mili-
tary jihad and the necessity of undertaking it in specific circumstances. In this
eleventh century work, we see a more detailed articulation of the classical
theories of jihad, in comparison with the Mudawwana, making it one of the
most important legal treatises on this topic at our disposal from this period.
Beginning with the chapter titled “The Basis of the Obligatory Duty of
Jihad,?® al-Mawardi outlines the evolving Qur’anic articulation of the duty
to fight, from its initial command to “turn away from the polytheists” (Quran
15:94), to summoning to God with wise counsel and exhortation and arguing
[with the People of the Book] with what is better (Qur’an 16:125), to fighting
only those who initiate fighting with Muslims, in recognition of the fact that
Muslims have been persecuted and who are thereby assured of God’s help
when they fight under such circumstances (Qur’an 22:39—40), and desisting
from fighting those who do not resort to combat (Qur’an 2:190). Up to this
point in time (until the battle of Badr in 624), jihad was not yet a mandatory
obligation, says al-Mawardi. But subsequent revelations establish its manda-
tory nature: Quran 9:73 (“O Prophet, struggle against the unbelievers and
the Hypocrites and be stern with them);2® Qur’an 22:78 (“Strive for the sake
of God a true striving”);3° Qur’an 2:216 (“Fighting has been prescribed for you
even though you find it displeasing; perhaps you dislike something while it is

27 See the art. “al-Mawardi,” EI?, 6:869.

28  Al-Mawardi, al-Hawr al-kabir fi figh madhhab al-imam al-shafiT radi allahu ‘anhu wa-
huwa sharh mukhtasar al-muzani, ed. ‘All Muhammad Mu‘awwad and ‘Adil Ahmad ‘Abd
al-Mawjud (Beirut: Dar al-kutub al-’arabiyya, 1994), 14:102 ff.

29  Al-Mawardi interprets this verse to mean that jihdad should be waged against the unbeliev-
ers with the sword, and against the hypocrites with good counsel (al-wa%) if they conceal
their ill intentions, and with the sword if they should publicly reveal them (ibid., 14:108).

30  Al-Mawardi allows for both non-combative and combative interpretations of this verse,
so that it could mean: a) to display patience while bearing witness [to Islam] and b) to
seek to inflict injury upon the enemy without expecting booty (ibid., 14:108). For a
detailed treatment of the various interpretations of this verse, see Afsaruddin, Striving
in the Path of God, 21-25.
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better for you and perhaps you love something while it is inimical to you”).
Qur’an 9:36 and 9:5 uphold the sanctity of the traditional four sacred months
(Dha 1-Qa’da, Dhu ‘1-Hijja, al-Muharram, and Rajab) during which fighting
was forbidden; this prohibition however was rescinded in Quran 2:194, ac-
cording to al-Mawardi.3! Quran 2:194 states: “The sacred month is for the
sacred month and violations are subject to retaliation [in equal measure].
Whoever attacks you attack him to the extent of his attack.”

A very important question now comes to the fore for al-Mawardi: Was the
prohibition against initiating fighting in Qur’an 2:190 rescinded in Qur’an 2:193
so as to allow all-out fighting: that is, equally against those who initiate fighting
and those who do not? Al-Mawardi documents the view of the early Meccan
exegete and faqih (jurist) ‘Ata’ b. Abl Rabah (d. 733) who asserted that it was
never permissible to fight those who do not fight. Al-Mawardi, however takes
exception to this view, and states that the verse forbids the initiation of fight-
ing specifically near the Sacred Precinct and allows armed combat there only
in response to a prior act of aggression, lifting the previous absolute proscrip-
tion against fighting in the Sanctuary (haram), and, therefore does not have
a broader applicability. The Quranic articulation of the doctrine of military
Jthad reaches its final form in Qur’an 2:193, 9:5, and 2:191, which, in al-Mawardi’s
understanding, encode divine permission to fight equally those who fight and
those who desist from fighting.3?

With regard to the status of non-combatants, al-Mawardi identifies two
broad schools of thought on this topic. Genuine non-combatants are described
in al-Hawt al-kabir as those who neither physically fight nor take part in war
deliberations, such as the chronically ill, the incapacitated elderly, pious monks
and hermits who dwell in monasteries and cells, whether young or old. The
first school of thought held, as exemplified by Aba Hanifa (d. 767), that such
non-combatants may never be killed. This is in accordance with the hadith in
which the Prophet states, “Go forth in the name of God and upon the religion
of the Messenger of God. And do not kill the incapacitated elderly, nor a child

31 Al-Mawardi, al-Hawi al-kabir, 14:102-109.

32 Qurian 2193 states, “And fight them until there is no more persecution and religion is for
God. But if they desist, then let there be no hostility except against wrong-doers;” Quran
9:5 states, “When the sacred months have passed, slay the idolaters wherever you find
them and take them captive and besiege them and prepare for them each ambush. But
if they repent and establish worship and pay the poor-due, then allow them to go their
way. Indeed, God is forgiving, merciful;” and Quran 2191 states, “And slay them wherever
you find them, and drive them out of the places where they drove you out from, for per-
secution is worse than killing. And fight not with them at the Sanctuary until they first
attack you there, but if they attack you there, then slay them. Such is the recompense of
unbelievers.”
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or the young, or a woman.”33 Another proof-text for this position is provided
by the well-known report from Aba Bakr who counseled his commanders
‘Amr b. al-As and Shurahbil b. Hasana before departing for Syria not to harm
these categories of non-combatants.3*

The second school of thought maintained that anyone among the enemy
may be slain; the proof-text they adduced for this position is Quran 9:5 (“Kill
the polytheists wherever you may find them”). This position is said to have
been preferred by the early Shafi‘i jurist al-Muzani (d. 877).35 This school fur-
thermore offered the explanation that these restrictions had been imposed
on attacking non-combatants so that Muslim soldiers would not be distracted
from their primary objective—fighting enemy combatants who were capa-
ble of inflicting greater harm. Al-Mawardi notes that the proponents of this
school of thought offered a similar explanation to get around Aba Bakr’s inter-
diction against harming hermit-dwellers.36 As a jurist, al-Mawardi subscribes
to his school’s position on the total immunity of non-combatants but then
qualifies this position by saying that if these non-combatants put up resistance
and fight, they are to be fought against and killed. If women and children resort
to fighting, they may be fought against in self-defense but may not be put to
death, he states.37

With regard to initiation of hostilities, al-Shafi‘l himself had maintained
that polytheists (al-mushrikin) who have not previously heard of Islam
(whose numbers had considerably dwindled by his time; mainly the Turks and
Khazars are included by him in this group) cannot be fought “until they have
been summoned to faith” (yud‘aw ila I-iman). If anyone among them is killed
before such a summons, then the blood-geld (al-diya) must be paid, a position
that is upheld by al-Mawardi.38

This protocol outlined by al-Mawardi for initiating armed combat more or
less became the prevalent position among later jurists from other schools of
law as well, as may be seen in the works of the Hanafl scholar Abu Bakr al-
Sarakhsi from the eleventh century and the Hanbali jurist Ibn Qudama from
the thirteenth.3® As in Sahnun’s legal treatise, Qur'an 2:190 is invoked by most
of the later jurists primarily in the context of non-combatant immunity and

33  Al-Mawardi, al-Hawi al-kabir, 14193.

34  Ibid.

35  Ibid.

36  Ibid., 14:194.

37  Ibid,, 14192—94.

38 Ibid., 14:212 ff.

39  See futher Afsaruddin, Siyar Law, 55-59.
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the principle of non-aggression becomes buried in the recounting of all those
who qualify for such a status.

4 Conclusion: Modern Critiques of Classical Juridical Views

Our survey reveals that early scholars from the first two centuries of Islam like
Ibn ‘Abbas, ‘Ata’ b. Abi Rabah, Mujahid b. Jabr, and Mugqatil b. Sulayman firmly
maintained that Qur’an 2:190 unambiguously forbade the initiation of military
hostilities. Exegetes and jurists from the ninth century onwards like al-Tabari,
al-Shafiq, al-Mawardi and others nevertheless went on to endorse the principle
of offensive jihad, either by applying the hermeneutic tool of abrogation to
Qur’an 2:190 which forbade such a concept, and/or by transferring the applica-
tion of Quran 2:190 from the realm of jus ad bellum to that of jus in bello, that is,
from the realm of just cause for initiating war to just conduct during warfare,
thereby making irrelevant adherence to a strict principle of non-aggression.
The latter reinterpretation in particular became reflected in the classical laws
of war and peace formulated by influential jurists, who typically came to un-
derstand the non-aggression clause in this verse as primarily setting up a pro-
hibition against fighting non-combatants, and not as a categorical prohibition
against initiating fighting under any circumstance, as was clearly the view of
several early exegetes. Such a hermeneutic maneuver effectively allowed for a
theory of offensive jihad to emerge among jurists which allowed Muslim rulers
to launch pre-emptive wars against non-Muslim polities.

The gradual attenuation in later exegetical and legal literature of the cate-
gorical Qurianic prohibition against initiating aggression by Muslims is reveal-
ing of the triumph of political realism over scriptural fidelity. This proclivity
is quite prominent in the late ninth century during the ‘Abbasid period with
its imperial ambitions, as we noted in the exegesis of al-Tabari and in the legal
work of al-Maward1. Both authors, not surprisingly, had close connections with
the ruling ‘Abbasid elite. Such views would become fairly de rigeur in later
exegetical and juridical works, as we observed. There were however those
who represented notable exceptions to this general trend, such as the exegete
al-Razi, who was suspicious of extracting politically expedient interpretations
that were contrary to the exact semantic significations of words, and therefore
trenchantly maintained that military activity could be launched only against
actual, not potential, combatants.

Several modern Muslim scholars have undertaken a sustained critique of a
number of positions adopted by the classical jurists, particularly on the issue of
whether it is ever permissible to initiate an attack on an adversary, by resorting
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to a close reading of the Qur’an and other very early sources. Their main area
of contention is with the later exegetical and juridical position which viewed
lack of adherence to Islam, rather than aggression, as the casus belli for launch-
ing the military jihad. This perspective—which relies on the invocation of the
principle of naskh (abrogation) for its validity—has been severely criticized by
a variety of modern and contemporary Muslim scholars, including Muham-
mad ‘Abduh, Subhi Mahmasani,*° ‘Ali Jum‘a,*! Aba Zahra,*? and others. These
scholars have emphasized instead that the Qur’an should be read holistically
and that the critical verses which forbid the initiation of war by Muslims and
which uphold the principle of non-coercion in religion categorically militate
against the conception of an offensive jihad to be waged against non-Muslims
qua non-Muslims.

For example, in his interpretation of the cluster of verses Qur’an 2:190—-93,
the modernist Egyptian reformer Muhammad ‘Abduh (d. 1905) emphasizes
that Quran 2:190 allowed fighting as “defense in the path of God so as to allow
unimpeded worship of Him in His house” and as a warning against those who
break their oaths and seek to entice Muslims away from their faith. Wa-la
ta‘tadu is interpreted by him to contain both a proscription against initia-
tion of hostilities by Muslims and attacking traditional non-combatants such
as women, children, the elderly, the infirm, and “those who offer you peace;”
additionally, it prohibits causing destruction to crops and property.*3

‘Abduh rejects the interpretation advanced by some pre-modern jurists
that the so-called sword verse (Qur’an 9:5) had abrogated the more numerous
verses in the Quran which call for forgiveness and peaceful relations with non-
Muslims. The injunction contained in Quran 9:5 contains a clear reference
to Arab polytheists, he notes, and is therefore not applicable in any way to
non-Arab polytheists or to the People of the Book. He says that the “the security
to be obtained through fighting the Arab polytheists according to these verses
is contingent upon their initiating attacks against Muslims and violating their
treaties ...”** ‘Abduh goes on to point out that the very next verse Qur'an 9:6
offers protection and safe conduct to those among the polytheists who wish to
listen to the Qur’an.#® The implication is clear—polytheists and non-Muslims

40  See his “The Principles of International Law in the Light of Islamic Doctrine,” Receuil des
cours 117 (1966): 249—79.

41 See his al-Jihad fi al-islam (Cairo: Nahdat Misr lil-Tiba’a wa-al-Nashr wa-al-Tawzi, 2005).

42 See his al-Alagat al-dawliyya fi al-islam, (Cairo: al-Qawmiyya, 1964).

43  Muhammad Rashid Rida, Tafsir al-Quran al-karim al-mashhir bi-tafsir al-manar (Beirut:
Dar al-kutub al-'ilmiyya, 1999), 2:169—70. This work is referred to in brief as Tafsir al-manar.

44  Rida, Tafsir al-manar, 10:162—63.

45  Ibid,, 10071-75.
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in general who do not wish Muslims harm and display no aggression towards
them are to be left alone and allowed to continue in their ways of life.

Similar views are offered by by the former mufti of Egypt ‘All Juma in his
2005 book al-fihad fi I-islam. In this book, Jum‘a emphasizes that the combat-
ive jihad was necessary for self-defense in a pre-modern, war-ridden world.
Against such a historical backdrop, the Qur’an (and the sunna) permitted
fighting out of necessity while imposing humane and ethical restrictions
on waging war. He asserts that in the modern world governed (at least theoreti-
cally) by international treaties and contracts, Qur’an 8:61, which urges Muslims
to incline to peace when the other side inclines to peace, is the more appro-
priate proof-text to be invoked in mandating peaceful relationships among
nations.*6

The Syrian legal scholar Wahba al-Zuhayli in his well-known work Athar
al-harb fi al-figh al-islami has, like other modernist jurists, criticized in par-
ticular the position of certain medieval jurists that the so-called sword verse
(Quran 9:5) may be deemed to have abrogated about 124 other Qurianic
verses which preach peaceful solutions to conflicts. All the verses on fighting,
he says, were revealed only to allow Muslims to defend themselves against per-
secution and attack by their enemies.*’

As a consequence of such hermeneutical endeavors, a revised military
jurisprudence that emphasizes ethical principles drawn primarily from the
Qur’an and early strands of exegesis and juridical thought has clearly emerged.
Such an emphasis brings into stark relief the concessions to Realpolitik made
by the classical jurists and lays bare their historically contingent nature—
further underscoring the need in our contemporary circumstances to revisit
the classical juridical regulations concerning war and peacemaking in a more
comprehensive manner.
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CHAPTER 6

Al-Hadith al-Mashhur

A Hanaft Reference to Kufan Practice?

Sohail Hanif

1 Introduction

The legal school of Abt Hanifa (d. 150/767), like that of Malik b. Anas (d. 179/
795), grew out of a regional teaching tradition. Joseph Schacht called these re-
gional teaching traditions the ancient schools of law, and stated that Mecca,
Medina, Kufa, Basra and Syria were each centres for their respective ancient
schools.! While some later writers challenged the use of the word ‘school’ to
describe these teaching traditions,? scholars generally agree that jurists such as
Abu Hanifa and Malik were influenced by the precedent set by previous jurists
in Kufa and Medina respectively.® The connection to this regional past was ex-
pressly theorized by Malik, who upheld Medinan praxis as a primary source
for Islamic law. The term amal ahl al-Madina (the practice of the people of
Medina) is widely used in Islamic legal writings to explain the relationship
of Maliki legal doctrine to the regional tradition on which Malik based
much of his legal thought.* But what of Aba Hanifa?

1 Joseph Schacht, The Origins of Muhammadan Jurisprudence (Oxford: Clarendon Press, 1950),
6-10.

2 Two leading detractors are Wael Hallaq and Nimrod Hurvitz: Wael Hallag, “From Regional
to Personal Schools of Law? A Reevaluation,” Islamic Law and Society, 8.1 (2001): 1-26, and
Nimvrod Hurvitz, “Schools of Law and Historical Context: Re-examining the Formation of
the Hanbali Madhhab,” Islamic Law and Society, 7.1 (2000): 37—64, esp. 39—46.

3 This is clearly inferred from the presentations of both Hallaq and Hurvitz. Hallaq describes
Malik’s method, for example, by saying [emphasis is Hallaq’s], “It is obvious that Malik’s ju-
ristic repertoire derives from the legal doctrines of individual jurists.... They are again the
individual scholars operating in his region or town. And ... if no opinion existed on a certain
matter, Malik would exercise his ijtihad according to the ‘doctrine of someone’ he had known
and studied with”: Hallag, “From Regional,” 12—-13. The influence of local precedent is also
understood from Hurvitz’s description of the early scholarly circles in which jurists trained,
as these represented a localized social phenomenon: Hurvitz, “Schools of law.”

4 For a detailed overview of the classical theory of Medinan praxis, as presented by its advo-
cates, see Umar F. Abd-Allah Wymann-Landgraf, Malik and Medina: Islamic Legal Reasoning
in the Formative Period (Leiden: Brill, 2013), 219—69.
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References to ‘amal ahl al-Kifa, and the like, are hard to find in the legal
discourse of Abu Hanifa and his school.® Is this because Abu Hanifa’s
legal thought was independent of the teaching tradition of his town, or
because the Hanafi school, as it developed its legal theory, found other ways to
justify opinions that Aba Hanifa based on Kufan precedent without having
to coin such a term? The former possibility is unlikely. Studies that compare
Abu Hanifa’s opinions with those of his Kufan predecessors display a large
degree of correspondence, enough to show that he was deeply influenced by
the precedent of leading teachers in his town.® Thus, the answer must be the
latter, that the school was able to provide theoretical scaffolding to uphold
his legal rulings without having to create such a parochial construct. The cur-
rent essay argues that one construct the school used, into which Kufan prec-
edent could be incorporated and presented as authoritative, is the concept of
al-hadith al-mashhaur, or the ‘well-known’ Prophetic report.

Although the term al-hadith al-mashhur is widely employed by hadith schol-
ars, Hanafi legal theorists employed the term distinctively to describe reports
that occupy a status between the mutawatir—mass-transmitted reports—
and the ahad—reports transmitted with limited chains of transmission. For

5 An exception is the usi/ work of Aba ‘Abd Allah al-Jurjani (d. 387/988), who is said to have
used the phrase @mal ahl al-Kafa to present a Hanafl legal principle whereby Kufan prac-
tice up to the time of Abui Hanifa is presented as a normative source of authentic sunna.
Interestingly, I have only found reference to the words of al-Jurjani in Hanbali usu/ works,
starting with the ‘Udda of Abu Yala b. al-Farra’ (d. 458/1065): Abui Yaa b. al-Farra’, al- Udda
frusul al-figh, ed. Ahmad al-Mubaraki (Riyadh, 1993), 1053. This is repeated after him in sev-
eral Hanball works: Ibn ‘Aqil, al-Wadih fi usal al-figh, ed. ‘Abd Allah b. ‘Abd al-Muhsin al-
Turki, 5 vols. (Beirut: Mwassasat al-Risala, 1999), 5:101; Al Taymiyya, al-Musawwada fi usil
al-figh, ed. Muhammad Muhyi al-Din ‘Abd al-Hamid (Beirut: Dar al-Kitab al-‘Arabi, n.d.),
313; Ibn al-Lahham, al-Mukhtasar fi usil al-figh ‘ala madhhab al-Imam Ahmad b. Hanbal,
ed. Muhammad Mazhar Baga (Mecca: Jami‘at al-Malik ‘Abd al-‘Aziz, n.d.), 171; Ibn al-Najjar
al-Hanbali, Mukhtasar al-Tahrir sharh al-Kawkab al-munir, ed. Muhammad al-Zuhayli and
Nazih Hammad, 4 vols. (Riyadh: Maktabat al-Abikan, 1997), 4:700; ‘Ala’ al-Din al-Mardawi,
al-Tahbir sharh al-Tahrir, ed. ‘Abd al-Rahman al-Jibrin, ‘Awad al-Qarni and Ahmad al-Sarrah,
8 vols. (Riyadh: Maktabat al-Rushd, 2000), 8:4209; ‘Ala’ al-Din al-Mardawi, Tahrir al-mangul
wa-tahdhib ilm al-usil, ed. ‘Abd Allah Hashim and Hisham al-‘Arabi (Doha: Wizarat al-Awqaf
wa-al-Shu’tin al-Islamiyya, 2013), 353. This principle is not stated as clearly in the usi/ works
of any other legal school including the Hanafis. And as for the Usal of al-Jurjani on which it
is based, I have not found its mention in bibliographical works or biographical dictionaries.
It appears that one of our only sources for this work is Aba Ya‘la, who quotes the work exten-
sively in his ‘Udda.

6 See Shah Wali Allah al-Dihlawi, al-Insaf fi bayan asbab al-ikhtilaf, ed. ‘Abd al-Fattah Abu
Ghudda (Beirut: Dar al-Nafa’is, 1404/1983—4), 39. See also Sohail Hanif, “A Tale of Two Kufans:
Abu Yasuf’s Ikhtilaf Abt Hanifa wa-Ibn Abi Layla and Schacht’s Ancient Schools,” Islamic Law
and Society, 25 (2018): 173—211.
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all practical purposes, they held the mashhiir report to be similar in epistemic
strength to the mutawatir, allowing it to restrict the meaning of the Qur’anic
text, something Hanafis do not allow for ahad reports. However, when ex-
plaining what constitutes a mashhur report, Hanafi theorists present varying
definitions, with some seeming to suggest that it is identified by numbers of
narrators, while others suggest it is identified by its acceptance among the
early juristic community. The first part of this essay presents the theorization
of al-hadith al-mashhiir by leading early classical legal theorists, and the sec-
ond part analyzes a selection of reports identified as mashhir in Hanafi com-
mentary works to support idiosyncratic Hanafi opinions. The essay concludes
that the category of al-hadith al-mashhiir was often employed to justify posi-
tions that were only prominent in Kufa specifically, or in Iraq in general (Kufa
and Basra). In effect, granting the mashhar report the high epistemic stature
awarded to mutawatir reports was akin, in many cases, to granting Iraqi prec-
edent this high epistemic stature.

2 The Mashhar Report in Legal Theory

Aron Zysow presents a helpful introduction to the mashhiir report in Hanafi
legal theory, particularly its early theorization. He shows that the earliest de-
bates concerned its epistemic stature, with Abai Bakr al-Jassas (d. 370/981),
holding that one who rejects such a report is an unbeliever, and Isa b. Aban
(d. 221/835-6) holding that such a person is deemed astray, but not an unbe-
liever. Zysow points out that al-Jassas’s position came to be identified with Aba
Yasuf, and Ibn Aban’s with Abt Hanifa.” Salah Abu al-Hajj presents a pertinent
study of the mashhur report, arguing that the mashhur report should be seen
as a reference to the actual practice of Companions or Successors, and thus is
a way that Hanalfi jurists referred to the precedent of the early community, just
as ‘amal ahl al-Madina refers to authoritative, early precedent.® However, Aba
al-Hajj does not develop the idea further to state if a particular parochial influ-
ence can be found in al-hadith al-mashhir whereby it can really be seen as an
Iraqi parallel to ‘amal ahl al-Madina.

7 Aron Zysow, The Economy of Certainty: An Introduction to the Typology of Islamic Legal Theory
(Atlanta, Georgia: Lockwood Press, 2013), 17—22.
8 Salah Muhammad Salim Abt al-Hajj, “al-Sunna al-mashhiira ‘inda al-hanafiyya wa-tatbiquha
Sftkutubihim,” Usil, 19 (2013): 33-58.
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The current essay complements these studies by offering a stronger focus on
the theorization and application of this topic in early classical Hanafi works.
By early classical, I refer approximately to the works of the fifth/eleventh
and sixth/twelfth centuries. These centuries offered the earliest fully mature
expressions of school doctrine after the maturation of the schools of law, both
socially and doctrinally, in the fourth/tenth century.® Thus, we find that the
legal commentaries of these two centuries were considered most authorita-
tive in stating school doctrine in the later memory of the Hanafi school.l° The
unique authority awarded to works of substantive law from this period also
carried over to its works of legal theory (usil al-figh).

The early classical period of the Hanafi school produced the most influ-
ential teaching text in Hanafl legal theory, the work of Fakhr al-Islam ‘Ali b.
Muhammad al-Bazdaw1 (d. 482/1089), whose Kanz al-wusil, known popularly
as Usil al-Bazdawi, remained a standard teaching text for centuries, generating
a large number of commentaries.!! It also formed the basis of several influ-
ential usil works that themselves generated numerous commentaries.!? Ac-
cordingly, most later works in Hanafi legal theory framed their discussions of
the mashhuir report to mirror the summary of al-Bazdawi. We will focus on
al-Bazdaw1’s work to understand the theorization of this topic in the early
classical period. However, al-Bazdawi’s work is itself an attempt to catego-
rize and repackage the discussions of Hanafi theory into a concise form, and
in this the commentary tradition after him was sometimes at odds with his

9 On the social maturation of legal schools, see Christopher Melchert, The Formation of the
Sunni Schools of Law gth-10th Centuries CE (Brill: Leiden, 1997); on their doctrinal mat-
uration, see Wael Hallaq, Authority, Continuity and Change in Islamic Law (Cambridge:
Cambridge University Press, 2001).

10 See Talal al-Azem, Rule Formulation and Binding Precedent in the Madhhab-Law Tradition:
Ibn Qutlubugha’s Commentary on The Compendium of Qudiiri (Leiden: Brill, 2017), 50-84.
On unique features of the commentary works of this period, see also Ya'akov Meron, “The
Development of Legal Thought in Hanafi Texts,” Studia Islamica, 30 (1969): 73-118.

11 Katib Celebi, Kashf al-zunun ‘an asami al-kutub wa-al-funin, 6 vols. (Baghdad: Makta-
bat al-Muthanna, 1941), 1:81; al-Baghdadi, Hadiyyat al-‘arifin, 2 vols. (Istanbul: Wakalat
al-Ma‘arif al-Jalila, 1951), 1:108, 314, 711, 735, 794, 831, 2:171, 188, 197, 112.

12 These include the Badi* al-nizam of Ibn al-Sa‘ati (d. 694/1294-5) (Katib Celebi, Kashf al-
zunun, 1:235), the Tangih of Sadr al-Shari‘a (d. 747/1346-7) (ibid., 1:498), the Fusil al-bada’*
of Shams al-Din al-Fanari (d. 833/1430 or 843/1431) (ibid., 2:1268), and the Manar al-usul
of al-Nasafi (d. 710/1310) (al-Nasafi, Kashf al-asrar sharh al-musannif ‘ala al-Manar, 2 vols.
[Beirut: Dar al-Kutub al-Tlmiyya, n.d.], 4), arguably the second most commented-upon
work of Islamic legal theory, as observed in Aron Zysow, “Mu‘tazilism and Maturidism in
Hanafi Legal Theory,” in Studies in Islamic Legal Theory, ed. Bernard Weiss (Leiden: Brill,
2002), 235-65, at 238.
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proposed categorizations.!® Therefore, to help us better understand the wider
discussions pertaining to the topic in this early classical period, we will also
consult the works of two of al-Bazdaw1’s contemporaries: his brother, Aba al-
Yusr Muhammad b. Muhammad al-BazdawT’s (d. 493/1100) Ma‘ifat al-hujaj
al-sharfyya and Shams al-A'imma Muhammad b. Ahmad al-Sarakhst’s (d. c.
483/1090-1) al-Usul. All three authors trained in the same milieu and shared
the same teacher in Shams al-A’imma ‘Abd al-‘Aziz b. Ahmad al-Halwan14
(d. 456/1064).15 Despite sharing the same milieu, their presentations of the
mashhur report differ in important ways. As this generation represents the for-
mulation of standard Hanafl usu/ texts, and as the differences between them
are representative of the various debates on the topic, both in earlier and later
works, these three works are taken together in this paper as a window onto the
Hanafi attempts to theorize this topic.!® In what follows, the two brothers will
be distinguished as they often are in Hanafl literature, with the former being
referred to as Fakhr al-Islam and the latter as Abu al-Yusr.

All three texts agree on the exact place of the mashhur report in the larger
grading of legal indicants when discussing whether Prophetic reports may
modify Quranic injunctions. Hanafis insist that Prophetic reports may not in
any way replace, qualify or restrict what may be understood by a Qur’anic verse
as they hold this to be a form of abrogation (naskh). This is with the exception
of reports concerning which a high degree of confidence may be attained re-
garding their having issued from the Prophet. There are two categories of such
reports: the mutawatir and the mashhar. All remaining reports, those that do
not offer this high degree of confidence, are termed ahad. Mutawatir reports

13 For example, his incorporating all linguistic investigations under the exploration of
Quranic composition and meaning was criticised by ‘Ala’ al-Din al-Bukhari (d. 730/1329—
30) in his commentary on al-Bazdaw1’s work for being too narrow a framework to incor-
porate a disparate selection of linguistic topics: see Zysow, The Economy, 53.

14  Some later scholars (muta‘akhkhiriin) called him al-Halwal: see Ibn al-Hinna, Tabagat
al-hanafiyya, ed. Muhi Hilal al-Sarhan, 3 vols. (Baghdad: Matba‘at Diwan al-Waqf al-
Sunni, 2005), 2:61.

15  Al-Dhahabi, Siyar alam al-nubal@’, ed. Shu‘ayb al-Arna’ut et al., 25 vols. (Beirut: Mu’assasat
al-Risala, 1985), 18:177.

16 The relevant sections are al-Sarakhsi, Usul al-Sarakhsi, ed. Abu al-Wafa al-Afghani
(Hyderabad: Thya® al-Ma‘arif al-Nu‘maniyya, 1372/1952—3; reprint, Beirut: Dar al-Kutub
al-Tlmiyya, 1993), 1:291—4; Aba al-Yusr al-Bazdawi, Marifat al-hujaj al-shariyya, ed. ‘Abd
al-Qadir al-Khatib (Beirut: Mu’assasat al-Risala, 2000), 119—22; Fakhr al-Islam al-Bazdawi,
Usul al-Bazdawr: Kanz al-wusul ila ma‘rifat al-usul (Karachi: Mir Muhammad Kutub
Khana, n.d.), 152—-8. A brief engagement with the same section of these three works, with
afocus on epistemology, can also be found in Dale Correa, “Testifying Beyond Experience:
Theories of Akhbar and the Boundaries of Community in Transoxianan Islamic Thought,
10th-u1th Centuries CE,” (PhD diss., New York University, 2014), 125-8.
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are defined as reports transmitted by a sufficiently large number, in each gen-
eration, such that collusion and false attribution of these reports to the Proph-
et is deemed impossible. Ahad reports do not reach such numbers of narrators,
and thus may contain misattributions. The mashhur lies between the two: it
does not reach the number of narrators of a mutawatir report; yet Hanafi theo-
rists express sufficient confidence in mashhur reports to permit abrogation of
the Qur’an, making these reports, practically speaking, on the same footing as
mutawatir reports. Let us look at the different ways our three works explain
what makes a report mashhir.

The main difference between these three works is in the definition of the
mashhir report. Both Fakhr al-Islam and al-Sarakhsi describe it as a report
that is ahad at its origin, meaning the generation of the Companions. In other
words, the mashhur report is initially narrated by only a few narrators such
that it is conceivable for there to be an error in the report. But then, in the fol-
lowing generation, the situation changes. Fakhr al-Islam tells us,

[T]hen it becomes widespread (thumma intashara), and it is then trans-
mitted by a people of whom it cannot be conceived that they could agree
to a falsehood (la yutawahhamu tawatw’uhum ‘ala al-kadhib), and they
are the second generation after the Companions and those after them.
They are a trustworthy people, imams who are not to be accused, so by
virtue of their testimony and their verifying its truth, it becomes tanta-
mount to the mutawatir, a proof of the proofs of God.!”

He subsequently states that it is extremely difficult to distinguish such reports
from those that are mutawatir. This description appears to focus on numbers
of narrators: there are few narrators in the first generation of the report and
a large number in the following generations. This is certainly how the later
usul tradition presents this concept, simply as a report that is ahad in the first
generation and then becomes mutawatir.'® However, a careful reading of Fakhr
al-Islam’s passage shows that he avoids the term mutawatir and upholds the
report’s veracity by the uprightness of the second and third generations. His
words are thus best read in the light of the explanation offered by his two peers.

Al-Sarakhsi tells us that the mark of the mashhur report is that, after its ahad
origin, it is “received by scholars with acceptance and practice” (talagat-hu

17  Fakhr al-Islam al-Bazdawi, Usiil, 152.

18  See for example Sadr al-Shari‘a’s (d. 747/1346—7) al-Tawdih in Sa‘d al-Din al-Taftazani,
al-Talwih sharh al-Tawdih, 2 vols. (Cairo: Maktabat Sabih, n.d.), 2:5, and Ibn al-Humam’s
(d. 861/1457) al-Tahrir in Ibn Amir Hajj, al-Taqrir wa-al-tahbir, 3 vols. (Beirut: Dar al-Kutub

al-Tlmiyya, 1983), 2:235.
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al-‘ulama’ bi-al-qabil wa-al-‘amal bih), giving the impression that it is a matter
identified by its reception amongst the juristic community, not by numbers of
narrators. This impression is further strengthened by Abu al-Yusr’s presenta-
tion. Unlike his colleagues, Abt al-Yusr does not differentiate between the first
and subsequent generations. He simply states that there is a doubt (shubha)
regarding the transmission, as it was transmitted by numbers that could con-
ceivably agree to a misattribution, but that its being true is likely as the narra-
tors are upright (‘udil). He then tells us that the quality that makes the report
mashhur is that it is well-known amongst the jurists ( fugaha’) in all periods ( fi
al-azmina ajma‘) and that they accepted it and practiced it.

All three descriptions appear to differ slightly. Fakhr al-Islam appears to
regard numbers of narrators and differentiates between the first and subse-
quent generations. Al-Sarakhsi regards scholarly acceptance in generations
after the first. And Abu al-Yusr regards scholarly acceptance in all generations.
Can these be interpreted in a single light?

Such an interpretation is possible, with al-Sarakhsi serving as a bridge be-
tween the two brothers. Later in his presentation, al-Sarakhsi states that the
mashhiur report is mutawatir in the second and third generations. Assuming
that he is not contradicting himself and that he is not simultaneously stipu-
lating two independent conditions, which from his presentation is unlikely,
we are led to assume that the acceptance of scholars and their practice is
what is meant by tawatur in this context. One way to understand this is that a
mutawatir report is said to be one whose chains of transmission need not be
investigated; rather, by virtue of its mention on so many different tongues, it is
known to be true regardless of the identities and uprightness of individual nar-
rators. If it is widely practiced by jurists, then it can be assumed that multiple
tongues transmitted the report, a number large enough to elevate the trans-
mission above the possibility of being fabricated. Another point that helps
explain Fakhr al-Islam’s description in the light of his peers is that he rules
out the possibility of the narrators’ agreeing upon a false attribution by virtue
of the second and third generations representing generations of upright
‘imams’; this should be seen as a reference to the learned in these generations,
to whom al-Sarakhsi and Abu al-Yusr refer respectively as ‘ulama’ and fugaha’.
Thus, we can suggest that all three hold that what makes a report mashhur is
its acceptance amongst those learned in law from the earliest generations of
Muslims.?®

19  This understanding corresponds to other discussions from the Hanafl theory of reports,
a theory constructed to reflect this high consideration given to those learned in law from
the first two to three generations of Muslims: see Sohail Hanif, “A Theory of Early Classical
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There remains the disagreement between Abu al-Yusr, who gives this re-
port a singular description for all generations, and his peers who distinguish
between the first and subsequent generations. However, this is a minor point,
as it would still need to be related by this small number to the scholars for
them to subsequently accept it, so it must start ahad before its acceptance can
spread, whether Abu Yusr states this explicitly or not.

When referring to this widespread acceptance amongst scholars, both Abu
al-Yusr and al-Sarakhsi use the word ijma“ (consensus). Thus, in their descrip-
tions, the epistemic strength of the mashhiir report draws from the epistemic
strength of consensus. This leads to Abii al-Yusr’s declaring this report to
resemble the mutawatir (mithl al-mutawatir), and he quotes his mentor al-
Halwani saying the same (“al-mutawatir wa-al-mashhiar sawa™). Al-Sarakhsi,
however, draws a clear distinction between the two. This leads directly to the
debate on its epistemic status.

Al-Sarakhsi gives the most detail to this debate. He tells us, as mentioned
above, that it originates in the opposing positions of Abu Bakr al-Razi al-Jassas
and ‘Isa b. Aban. Al-Jassas calls this report “that which is in the realm of the
mutawatir” (ma ft hayyiz al-tawatur) and states that the report awards its re-
cipient absolute certitude (‘ilm al-yagin) in its veracity, but that this certitude
is not arrived at immediately (bi-al-darira)—as with the mutawatir—but by
inference (istidlal) and conscious acquisition (¢ktisab). This is by inferring that
it was mass-transmitted (tawatara naqgluhu) to us, so this leaves no more doubt
about the possibility of collusion (ittifag) in the first generation,

because those who received it with acceptance and practice could not
have conceivably agreed to accept it except ... by the preponderance of
truthfulness (sidq) in its narrators ..., but we only know this by inference;
this is why we call the knowledge established by it to be ‘acquired’ (muk-
tasab), even though we are absolutely certain of it.2°

Al-Jassas further argues that this report is able to modify the Qur’anic text, which
constitutes abrogation, necessitating that they be of the same epistemic strength.

The argument presented by al-Sarakhsi to support the opposing position
of Ibn Aban is that the one who denies certain knowledge is an unbeliever,
but the one who denies the mashhur report is not an unbeliever; therefore,
we know that the knowledge this report gives is a ‘tranquil knowledge’ (‘ilm
tuma’nina)—as it takes one out of the intranquil state of doubt—but not

Hanafism: Authority, Rationality and Tradition in the Hidayah of Burhan al-Din ‘Ali ibn
Ab1 Bakr al-Marghinani (d. 593/1197), (PhD diss., University of Oxford, 2017), 49-59.

20 Al-Sarakhsi, al-Usil, 1:292. This description supports the notion that tawatur, when used
in this topic, is best seen as a reference to scholarly acceptance and practice.
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certain knowledge, as the possibility of error still remains in the first gen-
eration. Al-Sarakhsi holds Ibn Aban’s position to be correct (huwa al-sahih
‘indana), as does Fakhr al-Islam. Abu al-Yusr is more ambivalent on this ques-
tion, and does not give a clear conclusion of his own. He states that most
scholars held that rejecting a mashhur report is as rejecting a mutawatir re-
port, implying that such a person is an unbeliever, but then proceeds to give
arguments for both positions, ending with the importance of not charging a
believer with unbelief.

Al-Sarakhsi ventures beyond his peers by offering ‘Isa b. Aban’s three-level
breakdown of mashhiir reports based on their level of acceptance.?! The high-
est level are reports which were subject to widespread agreement, such as the
reports of stoning the adulterer. He tells us that there was no disagreement re-
garding these reports in the first and second generations, with the insignificant
exception of the Khawarij. The one who denies such reports is declared astray,
but not an unbeliever (yudallalu jahiduhu wa-la yukaffar). The second level
are reports which were subject to temporary disagreement, but the disagree-
ment was settled by the second generation. The example he gives of this are
the reports of wiping over footgear (khuffs). The one who denies such reports
is declared erroneous and possibly sinful, but not astray. The lowest level are
reports which were subject to disagreement in every generation. Whoever up-
holds truth to be preponderant in these reports may practice them and declare
opponents erroneous, but not sinful. This breakdown is insightful as it helps
qualify al-SarakhsT’s previous explanation. Although he used the term ‘consen-
sus’ when explaining why the mashhar report enjoys a special epistemic sta-
tus, his discussion here shows that only the first two levels of mashhur report
can be subject to consensus, while reports from the third level can be subject
to much disagreement, at times in every generation, and still be considered
mashhir. The distinguishing trait is thus the presence of scholarly acceptance,
not scholarly agreement.

The only other indicator of further nuance to the topic is in the examples
of mashhur reports that these books provide. Fakhr al-Islam gives three ex-
amples; Abu al-Yusr and al-Sarakhsi both give five. Most of these reports can
easily be identified as being well-known amongst jurists, and were followed by
all of the classical schools of law (madhhabs), such as the reports of stoning the

21 This is also presented in al-Jassas, al-Fusul fi-al-usil, ed. ‘Ajil Jasim al-Nashmi, 4 vols.
(Kuwait: Wizarat al-Awqaf wa-al-Shuw’an al-Islamiyya, 1985-1994), 3:48—9, where Ibn
Aban is quoted for giving three levels to ‘hadiths’ without any explicit reference to the
‘mashhur. However, al-Jassas mentions this within his discussion of al-gism al-thani min
qgismay al-tawatur, his term for the mashhir report.
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adulterer, wiping over footgear, the claiment’s bearing the burden of proof, and
identifying the six items?? whose unequal exchange is considered usury (riba).
One of Fakhr al-Islam’s three examples, however, stands out. It is the case of
having to fast consecutively for three days upon violating an oath. He does not
quote the report in question or indicate where it can be found. This particular
case is not one agreed upon by the schools of law, and Hanafi commentators
agree that this ruling is based on the Quranic variant attributed to ‘Abd Allah
b. Mas‘ud (d. 32/652—3), as mentioned explicitly by Fakhr al-Islam elsewhere in
his work, where he describes this Qur’anic variant as an example of a mashhar
report—as it was not conveyed by tawatur.22 This provides our first indication
of the label mashhiir being given to a primarily Kufan phenomenon.

The Qur’anic variant of Ibn Mas‘id was said to be recited widely in Kufa,
even after the establishment of ‘Uthman’s (d. 35/656) mushaf and the burning
of opposing codices. The Kufan jurist Ibrahim al-Nakha‘l (d. 96/714) reportedly
said, “They would teach us—when we were in the kuttab**—the harf of ‘Abd
Allah just as they would teach the sarfof Zayd (d. 45/665—6),"2> where the harf
of Zayd is a reference to the ‘Uthmanic mushafthat was presided over by Zayd
b. Thabit. Irrespective of whether al-Nakha‘ really uttered these words, the
codex of Ibn Mas‘tid was clearly a Kufan phenomenon and is treated by Hanafi
jurists as a mashhur report.26 This is a significant, although solitary, indication
that reports well-known only in Kufa could be considered mashhir.2?

This is the most we can extract from the treatment of the topic in our three
texts. We have seen them agree that mashhur reports may modify Qur’anic
verses, like mutawatir reports, and agree, in some cases explicitly and in others
implicitly, that what makes a report mashhir is the acceptance and practice of
the learned from the earliest generations of Muslims. Although they variably
attempt to ground the topic in notions of tawatur and ijma, these are not pre-
sented as essential traits. We will now broaden our investigation of the topic
by studying reports identified as being mashhiir in works of legal commentary.

22 Gold, silver, dates, wheat, salt and barley.

23  Fakhr al-Islam, Usal, 133.

24  The kuttab was a primary school where children learnt the Quran and writing. See
Encyclopaedia of Islam, 2nd ed., s.v. “Kuttab” by J.M. Landau.

25  Al-Jassas, al-Fusil, 1198—9.

26  Ibid. See also al-Sarakhsi, al-Mabsut, 30 vols. (Cairo: Matba‘at al-Saada, 1324/1906-7;
reprint, Beirut: Dar al-Ma'rifa, 1993), 3:75.

27  Forastudy of arguments Hanaf jurists developed to uphold their reliance on this variant,
see Ramon Harvey, “The Legal Epistemology of Quranic Variants: The Readings of Ibn
Mas‘ad in Kufan figh and in the Hanafi madhhab,” Journal of Qurianic Studies, 19.1 (2017):
72-101.
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3 Searching for Kufa: Examples of Mashhiir Reports in Legal
Commentaries

This section presents an initial exploration of the hypothesis that the mashhur
report sometimes simply refers to Kufan precedent. For this purpose, reports
described as mashhiir were gathered from three leading early classical works
of legal commentary by Hanafis who belonged to the milieu of our three usi/
authors: al-Marghinant's (d. 593/1196—7) al-Hidaya,?® al-Kasani’s (d. 587/1191)
Bada’i‘ al-san@’i‘?® and al-Sarakhst’s al-Mabsut. I present here a study of some
reports identified as mashhir in these works that were used to uphold Hanafi
opinions not typically held by other schools of law, or were identifiably Kufan
by being based on the codex of Ibn Mas‘td, a Kufan phenomenon considered
a mashhir report, as mentioned above. These reports were then traced in
early works documenting juristic precedent—primarily the two Musannafs of
‘Abd al-Razzaq (d. 211/827) and Ibn Abi Shayba (d. 235/845), Ikhtilaf al-fuqaha@
of Muhammad b. Nasr al-Marwazi (d. 294/907?) and Ikhtilaf al-ulama’ of
al-Tahaw1 (d. 321/933) (preserved in an abridgement by al-Jassas)—to inves-
tigate which regions were associated with practicing these reports. This is an
initial exploration with only eight reports presented. The results show merit in
the hypothesis and encourage a more expansive exploration.

1. The case of laughter in prayer. We are told that this nullifies ritual ablu-
tions in accordance with the mashhur report, “Whoever laughed among
you, let him repeat his ablutions and prayer.”*® However, this report ap-
pears far from being a point of consensus or vast transmission. The chains
of transmission show that it was a sadith narrated by Basrans—primarily

28  He studied under Najm al-Din ‘Umar al-Nasafl (d. 537/1142), the student of Abu al-Yusr
(Ibn Abi al-Waf#, al-Jawahir al-mudiyya, 2 vols. [Hyderabad: Majlis D@’irat al-Ma‘arif al-
Nizamiyya, 2331/1913-14], 1:394—5), and under Abu al-Ma‘ali Ziyad b. Ilyas, the student of
Fakhr al-Islam (Ibid., 1:245), and under al-Sadr al-Shahid ‘Umar b. Maza (d. 536/1141), who
studied under his father ‘Abd al-‘Aziz b. Maza (d. ¢. 495/1101), the student of al-Sarakhs1
(Ibid., 1:391, 560).

29  Al-Kasani’s teachers were peers of our usul/ authors, although I could not find a direct
chain to them. His teacher ‘Ala’ al-Din al-Samarqandi (d. 450/1058—9) was the student
of Abu al-Mu‘in al-Nasafi (d. 508/1115), who was, along with Aba al-Yusr al-Bazdawi,
a teacher of Najm al-Din ‘Umar al-Nasafi (al-Dhahabi, Tarikh al-Islam, ed. ‘Umar ‘Abd
al-Salam al-Tadmuri, 52 vols. [Beirut: Dar al-Kitab al-‘Arabi, 1993], 35:213—4). ‘Ala’ al-Din
al-Samarqandi was also the teacher of Diya’ al-Din Muhammad b. al-Husayn, a teacher
of al-Marghinani, who, we have seen, was directly connected to each of our usi/ authors
(Ibn Abi al-Waf®, al-Jawahir, 2:243).

30  Al-Kasani, Bada’i‘ al-san@’i‘ fi tartib al-shara’i’, ed. ‘Abd al-Jawwad Khalaf, 7 vols. (Beirut:
al-Matba‘a al-Jamaliyya, 1986), 1:32.



100

31

32

33

34

35

36

HANIF

Abu al-Aliya (d. 90/709 or 93/71~2), and also al-Hasan al-Basri (d. 110/728)
and Ma‘bad al-Juhani (d. 80/699)3'—which then became popular among
Kufan jurists. Al-Marwazi ascribes this opinion uniquely to the Kufans,32
and only Kufan and Basran authorities are named for holding this
position, with the one exception of the Syrian ‘Abd al-Rahman al-Awza1
(d. 157/774). In Kufa, we are told it was the position of Ibrahim al-
Nakha, Sufyan al-Thawr (d. 161/777?), Abu Hanifa, and ‘Amir al-Shabi
(d. 104/722—-3), according to a report in Ibn Abi Shayba with a conflict-
ing report of al-Shabi’s position in ‘Abd al-Razzaq. In Basra, it was up-
held by ‘Ubayd Allah b. al-Hasan (d. 168/784—5), al-Hasan al-Basri and
Muhammad b. Sirin (d. 110/729). Of the four Sunni legal schools, only the
Hanafi school upholds this ruling.33

The permissibility of performing ritual ablutions with nabidh, a fer-
mented date-beverage. This is said to be established by a mashhur re-
port3* which tells of the Prophet’s performing ablutions from nabidh on
the laylat al-jinn, when the Prophet went, in the company of ‘Abd Allah
b. Mas‘ad, to converse with the jinn. We are told that the permissibil-
ity of performing ablutions with nabidh was upheld by ‘Ali b. Abi Talib
(d. 40/661),%5 Humayd al-Ruwasi (d. 192/807-8) and Abua Hanifa of the
Kufans, Abu al-Aliya of the Basrans and ‘Tkrima (d. 105/723—4) of the
Meccans. Of the legal schools, only the Hanafischool upholds this ruling.3¢

Al-Daraqutni, Sunan al-Daraquini, ed. Shu‘ayb al-Arna’ut et al., 5 vols. (Beirut: Mu’assasat
al-Risala, 2004), 1:301-14.

Al-Marwazi, Ikhtilaf al-fugah@’, ed. Muhammad Tahir Hakim (Riyadh: Adwa’ al-Salaf,
2000), 1:114.

Ibn Abi Shayba, al-Musannaf, ed. Muhammad ‘Awwama, 26 vols. (Jeddah: Dar al-Qibla
and Damascus: Mu’assasat ‘Ulam al-Qur’an, 2006), 3:311-12; ‘Abd al-Razzaq, al-Musannaf,
ed. Habib al-Rahman al-Azami, 11 vols. (Beirut: al-Maktab al-Islami, 1982), 2:376—78;
al-Jassas, Mukhtasar Ikhtilaf al-‘ulama’, ed. ‘Abd Allah Nadhir Ahmad, 5 vols. (Beirut:
Dar al-Bash@’ir al-Islamiyya, 2007), 1161—2; Ibn Qudama, al-Mughni, ed. Taha Muhammad
al-Zayni, 10 vols. (Cairo: Maktabat al-Qahira, 1389/1968), 1:131. I refer to Ibn Qudama’s
(d. 620/1223) al-Mughni for Ahmad b. Hanbal’s opinions, which are often omitted from
the consulted works.

Al-Marghinani, al-Hidaya, ed. Talal b. Yasuf, 4 vols. (Beirut: Dar Thya’ al-Turath al-‘Arabi,
2000), 1:27.

Iinclude ‘Ali as a Kufan authority, as he settled in Kufa and was a leading authority upheld
by Kufan jurists in justifying their practice. Schacht presents ‘Ali as the authority usu-
ally upheld to support opinions within Kufa that diverged from popular Kufan doctrine:
Joseph Schacht, An Introduction to Islamic Law (Oxford: Oxford University Press, 1982),
33-4-

Ibn Abi Shayba, al-Musannaf, 1:324-5; ‘Abd al-Razzaq, al-Musannaf, 1179; al-Jassas,
Mukhtasar, 1:129; Ibn Rushd, Bidayat al-mujtahid wa-nihayat al-muqtasid, 4 vols. (Cairo:
Dar al-Hadith, 2004), 1:39.
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Al-Kasani (d. 587/1191) presents an alternative mashhiir report to jus-
tify this practice. He quotes the Basran Abu al-‘Aliya, who relates that he
was once on a ship with a group of Companions, and that, when their
water was consumed, some of them performed ablutions with nabidh out
of dislike for using sea water,3” while others performed ablutions with sea
water out of dislike for using nabidh. Interestingly, al-Kasani presents this
as a case of consensus (§ma°), as all saw the permissibility of nabidh and
differed only on whether it should be used in the presence of sea water.
Furthermore, he states, “With this, it is clear that this report has come in
a manner that is well-known (shuhra) and widespread (istifada), since
the Companions practiced it and received it with acceptance, so it leads
to inferential knowledge (ilm istidlalr).”® We can note in this passage a
very loose application of the term jma“to facilitate the identification of
this report as being mashhur simply from its mentioning the practice of
some Companions.

The case of raising hands only at the beginning of the prayer, and not
when moving into the bowing position or when rising from it. This is said
to be based on a mashhir report: “Hands are not raised except in seven
places: when opening the prayer,” and then six places all connected to the
Hajj pilgrimage.®® Interestingly, this ‘well-known’ report is used to jus-
tify a practice almost uniquely associated with the Kufans. Al-Marwazi
quotes al-Awza1 as saying, “I found the people of Hijaz, Sham, and Iraq—
except the Kufans—raising their hands when starting the prayer, when
bowing, and when raising heads from bowing."*° To indicate how wide-
spread it was in Kufa, al-Tahawi quotes the Kufan Qur’an reciter Abu Bakr
b. ‘Ayyash (d. 193/809) as saying, “I have never seen a fagih raise his hands
except at the beginning of the prayer”# The Kufan Abu Ishaq al-Sabi1
(d. 139/756-7) ascribed this practice to the companions of ‘Ali and Ibn
Mas‘d.#? The individual scholars named in the consulted sources for
only raising their hands at the beginning of the prayer are the Kufans
‘All b. Abi Talib, ‘Abd Allah b. Mas‘ud, ‘Alqgama b. Qays (d. 62/681-2), al-
Aswad b. Yazid (d. 75/694-5), Abu Ishaq al-Sabiq, Ibrahim al-Nakha,
Khaythamab. ‘Abd al-Rahman al-Madhhiji (d. c. 90/708-9), Amir al-Sha‘bi

The permissibility of performing ritual ablutions with sea water was debated in the
formative period: see, for example, ‘Abd al-Razzaq, al-Musannaf; 1:93-6.

Al-Kasani, Bada’, 116.

Al-Sarakhsi, al-Mabsit, 1:14.

Al-Marwazi, Ikhtilaf, 129.

Al-Jassas, Mukhtasar, 1:199.

Ibn Abi Shayba, al-Musannaf, 2:416.
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(d. 104/722—-3), Sufyan al-Thawri, Ibn Abi Layla (d. 148/765), al-Hasan b.
Salih b. Hayy (d. 169/785-6) and Abu Hanifa. Ibn Abi Shayba also reports
this practice from ‘Umar b. al-Khattab (d. 23/644) and his son ‘Abd Allah
b. ‘Umar (d. 73/692-3). However, the ascription of this practice to these
two Medinan authorities requires further investigation as only Kufans
narrate this practice from ‘Umar,*3 and as the one narration to this effect
from ‘Abd Allah b. ‘Umar contradicts the several narrations from him
to the opposite effect.** Of the other madhhab imams, both al-Shafi1
(d. 204/820) and Ahmad b. Hanbal (d. 241/855) held that hands are raised
before and after bowing in the prayer, while al-Tahawi and al-Marwazi
present conflicting narrations of the position of Malik b. Anas from his
students.4>

The case of a woman praying next to a man in a group prayer. There is a
statement of ‘Abd Allah b. Mas‘ad, presented as a mashhur report, where
he said of women in the prayer, “Send them back from whence God has
sent them back.”#6 This report is used to show that a woman praying next
to a man will invalidate his prayer unless he indicates to her to step back.
The chains of narrators from Ibn Mas‘ad are Kufan,*” and only the Hanafi
school has affirmed this ruling. The only other jurist associated with this
position in the consulted sources is the Kufan al-Hasan b. Hayy.#®

The case of pre-emption (shuf'a) of a sale of property awarded to the
neighbor living adjacent to it. This right is awarded to the neighbor only
by the Hanafi school. In this regard, al-Sarakhsi tells us that the Hanafis
followed the mashhir reports that attest to this.#® The consulted sourc-
es name only Kufans, some Basrans and one Meccan for holding this
position. The Kufans are ‘Al1, Ibn Mas‘ad, ‘Amr b. Hurayth (d. 85/704-5),

Ibid., 2:417.

Ibid., 2:417; ‘Abd al-Razzaq, al-Musannaf, 2:67.

Ibn Abi Shayba, al-Musannaf, 2:414—7; ‘Abd al-Razzaq, al-Musannaf, 2:67—71; al-Jassas,
Mukhtasar, 1199; al-Marwazi, Ikhtilaf, 128—31; Ibn Qudama, al-Mughni, 1:358. On the
internal Maliki debate regarding raising hands in prayer, see M.IL. Fierro, “La polémique
a propos de raf* al-yadayn fi [-salat dans al-Andalus,” Studia Islamica, 65 (1987): 69—90.
Al-Marghinanyi, al-Hidaya, 1:57-8.

Ibn Khuzayma, Sahih Ibn Khuzayma, ed. Muhammad Mustafa al-Azami, 4 vols. (Beirat:
al-Maktab al-Islami, 2003), 3:99; al-Tabarani, al-Mujam al-kabir, ed. Hamdi b. ‘Abd al-
Majid al-Salafi, 25 vols. (Cairo: Maktabat Ibn Taymiyya, 1983), 9:296.

Al-Jassas, Mukhtasar, 1:266. Behnam Sadeghi suggests that this topic, which he refers to as
the ‘adjacency rule) was based originally on Basran doctrine pertaining to women’s purity:
Behnam Sadeghi, The Logic of Lawmaking in Islam: Women and Prayer in the Legal Tradi-
tion (Cambridge: Cambridge University Press, 2013), 50—6. However, none of the sources
consulted in this study name a Basran authority for upholding this particular rule.
Al-Sarakhsi, al-Mabsit, 14:94.
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Shurayh (d. 87/705-6?),5° Ibrahim al-Nakha{, al-Shabi, Ibn Shubruma
(d. 144/761—2), Sufyan al-Thawri, al-Hasan b. Hayy and Abt Hanifa; the
Basrans are Qatada (d. 117/735-6?) and al-Hasan, and the Meccan is Tawis
b. Kaysan®! (d. 105/724 or 106/725).52 The imams of the other madhhabs
all denied the right of shufa for the neighbor.53

A sub-set of the mashhir report, as mentioned above, is the Qur'anic variant
attributed to ‘Abd Allah b. Mas‘ad. The following are some of the legal cases
said to be based on his codex. Some of these positions were widely upheld,

others were upheld only in Iraq.

6.

50

51

52

53
54
55

56

The case of awarding maintenance to a wife given a final divorce
(mabtata/mutallaga thalathan). The ‘Uthmanic mushaf reads on the
topic of maintenance, “Lodge them where you lodge according to your
means.” (Qur’an, 65:6) Ibn Mas‘ad’s codex reads, “Lodge them where you
lodge and spend on them according to your means.”>* Accordingly, many
Kufan jurists awarded a woman maintenance payments after a final di-
vorce, including ‘Abd Allah b Mas‘ad, Shurayh, Ibrahim al-Nakha‘, Sufyan
al-Thawr, al-Hasan b. Hayy, and Aba Hanifa.?> Abu Tsa al-Tirmidhi
(d. 279/892) ascribes this position to “Sufyan and the people of Kufa”56
The only non-Kufan mentioned in the consulted sources to uphold
this opinion is ‘Umar b. al-Khattab (interestingly, this position of his is

The wording of Shurayh’s statement is unclear. He says, “The partner [in the property]
has a greater right than the shafi, and the shafi“has a greater right than other than him”:
‘Abd al-Razzaq, al-Musannaf, 8:78. It is unclear because the word shafi*includes everyone
who has the right to pre-emption, not just the neighbor. However, as he contrasts it with
the partner and as ‘Abd al-Razzaq adds this report to a section entitled bab al-shuf'a bi-al-
Jjiwar wa-al-khalit ahaqq (“Chapter regarding pre-emption being awarded to the neighbor,
although the partner is more deserving”), it can confidently be assumed that by shafihe
means neighbor.

Tawus was a Yemeni scholar whom I count as Meccan because the main teaching circle
to which he was attached was the Meccan circle of the Companion ‘Abd Allah b. ‘Abbas:
al-Dhahabi, Siyar alam al-nubala’, 5:38—9.

Ibn Abi Shayba, al-Musannaf, 11:485-6, 534—9; ‘Abd al-Razzaq, al-Musannaf, 8:77-9, 81;
al-Jassas, Mukhtasar, 4:239—40. I have ignored reports where Companions and Successors
are quoted as narrating the Prophetic hadith awarding shufa to the neighbor, as these are
not explicit in stating the opinions of these Companions and Successors, themselves. I
have, however, included ‘Ali and Ibn Mas‘iid, as their statement, “The Prophet judged that
the neighbor has the right to shuf'a,” is more of a statement to uphold a legal position than
a hadith transmission.

Ibid.; Ibn Qudama, al-Mughni, 5:229.

Al-Kasani, Bada@’, 3:210.

Ibn Abi Shayba, al-Musannaf, 10:79-81 (containing conflicting narrations from the Kufan
al-Sha‘bi); ‘Abd al-Razzaq, al-Musannaf, 718—27; al-Jassas, Mukhtasar, 2:399—400.
Al-Tirmidhi, Sunan, abwab al-talaq wa-al-lian 1, bab ma ja‘a fi al-mutallaqa thalathan la
sukna laha wa-la nafaga, no. n8o.



104

57
58
59
60

61

62

HANIF

conveyed only by Kufan narrators).5” Of legal schools, only the Hanafis
awarded maintenance to a woman after a final divorce; al-Shafic and
Malik awarded her residence without maintenance, and Ahmad denied
her both maintenance and residence.>8

The case of a man who has sworn not to approach his wife for four or
more months, an oath known as /@’ The ‘Uthmanic mushaf relates on
this topic, “For those who take an oath for abstention from their wives,
a waiting for four months is ordained; if then they return, God is Oft-
forgiving, Most Merciful.” (Qur’an, 2:226) Ibn Mas‘td’s codex adds to this
latter clause, “If then they return in that [period] ( fi-hinna),">® implying
that the one swearing this oath (the mali) may only return to his wife
within this four-month period, and not after. The former wording, without
this extra condition, supports the opinion of many of the Companions,
who said that the one swearing this oath, the muli, is stopped (yugafu)
after this period and asked of his intention; if he wishes to return to his
wife, he may, and if he does not, then he is told to divorce her. Al-Bayhaqt
(d. 458/1066) states, “Most of the Companions have said that the mali
is to be stopped [and asked, after the period], so their opinion is more
fitting than the opinion of one or two.”6® Who are the one or two to
whom al-Bayhaqi refers? These are the Companions ‘Abd Allah b. Mas‘ad,
teacher of the Kufans, and ‘Abd Allah b. ‘Abbas (d. 68/687-8), teacher
of the Meccans, in some narrations from him. According to this latter
opinion, attested to by Ibn Mas‘td’s codex, the ma/imust return to his wife
within the four-month period; if he does not do so until the four-month
period elapses, his wife is automatically divorced from him. Identifying
which of these two opinions was followed by prominent Companions and
Successors is not easy as many are claimed by both camps in what seems
a contentious issue in the formative period.®! Al-Bayhaq tells us it is the
Iraqis who followed the latter position. Those named for holding this po-
sition in the consulted sources are the Kufans Hammad b. Ab1 Sulayman
(d. 120/737-8), al-Hakam b. ‘Utayba (d. 115/733—4), Ibn Shubruma,52 Ibn
AbI Layla, Sufyan al-Thawri, and Abu Hanifa; and the Basrans al-Hasan,

Ibn Abi Shayba, al-Musannaf, 10:79-80; ‘Abd al-Razzaq, al-Musannaf, 7:24.

Al-Jassas, Mukhtasar, 2:399; Ibn Rushd, Bidaya, 3:113.

Al-Sarakhsi, al-Mabsiit, 7:20.

Ahmad b. Farh al-Lakhmi, Mukhtasar Khilafiyyat al-Bayhaqi, ed. Dhiyab ‘Abd al-Karim,
5 vols (Riyadh: Maktabat al-Rushd, 1997), 4:248.

See, for example, the debate over the positions of prominent Companions in ibid., 4:244—
8, and al-Jassas, Mukhtasar, 2:474—5,.

Ibn Shubruma held that the automatic divorce after the passage of four months is revo-
cable (raj%): al-Marwazi, Ikhtilaf, 352.
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Muhammad b. Sirin and Abu al-Sha‘tha’ Jabir b. Zayd (d. 93/711—2). The
opinion was upheld by scattered supporters in other lands where it did
not seem the dominant opinion. These are the Syrians ‘Abd al-Rahman
al-Awza1%® and Makhal (d. 112/730-1?), the Meccans ‘Ata’ (d. 114/732 or
15/733) and ‘Tkrima, and the Medinans Muhammad b. al-Hanafiyya
(d. 80/699-700 or 81/700—701), Abt Bakr b. ‘Abd al-Rahman (d. 49/712—13)
and al-Zuhri (d. 124/742). The imams of the other madhhabs all held that
the muli is stopped after four months and asked.5*

The case of fasting three days in expiation for a broken oath. The
‘Uthmanic mushafreads,

God will not take you to task for that which is unintentional in your
oaths, but He will take you to task for the oaths which you swear in
earnest. The expiation for this is the feeding of ten of the needy
with the average of that which you feed your own folk, or the cloth-
ing of them, or the liberation of a slave, and for him who finds not
(the means to do so) then three days of fasting. (Quran, 5:89)

Ibn Mas‘ud’s codex adds to the end of this verse, “then three consecutive
(mutatabiat) days of fasting”65 We are told that this addition is also
found in the codex of Ubayy b. Ka'b (d. 30/650-1).6¢ It is thus not a purely
Kufan codex, and the opinion finds acceptance across Muslim lands. In
Kufa, those who stipulated that such fasts must be consecutive include
‘Ali, Tbrahim al-Nakha‘, al-Hasan b. Salih b. Hayy, and Abt Hanifa. In
Basra, it was followed by al-Hasan. In Mecca it was followed by Mujahid
(d. c. 104/722—-3), Tawus, and ‘At2’, the latter being quoted as saying, “It has
reached us from Ibn Mas‘ad’s codex, ‘Whoever does not find (the means),
then three consecutive days of fasting, and thus do we recite it,” conceiv-
ably a reference to Ubayy’s codex. In Egypt, it was followed by al-Layth b.
Sa‘d (d. 175/791). Of the other madhhab imams, Malik and al-Shafi‘1 per-
mitted these fasts to not be consecutive; the stronger transmission from
Ahmad b. Hanbal is that they must be consecutive.5”

Al-Awza1, like Ibn Shubruma, held that the automatic divorce after the passage of four
months is revocable (raj7): al-Jassas, Mukhtasar, 2:474.

Ibn Abi Shayba, al-Musannaf, 10:66—7; ‘Abd al-Razzaq, al-Musannaf, 6:453; al-Jassas,
Mukhtasar, 2:474, al-Marwazi, Ikhtilaf, 350—2; Ibn Qudama, al-Mughni, 7:553.
Al-Marghinani, al-Hidaya, 2:320.

Ibn Abi Shayba, al-Musannaf, 7:566.

Ibn Abi Shayba, al-Musannaf, 7:566—7; ‘Abd al-Razzaq, al-Musannaf, 8:513—14; al-Jassas,
Mukhtasar, 2:221—2; Ibn Qudama, al-Mughni, 8:554.
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The preceding examples represent a small set of the many reports declared
mashhiur in Hanafi commentaries. What these examples have shown is
that, often, reports are termed mashhiir—and therefore given authority to
qualify and add to established Qur’anic injunctions—but were really only ac-
cepted and practiced among a group of Kufan jurists. At times, our examples
have shown that these reports were only well-known amongst the Iraqis, and
were championed by a number of jurists in both Kufa and Basra. As such, the
category of the mashhir report was often used for reports that had only a paro-
chial acceptance, or, in other words, were cases of clear precedent only in the
region of Kufa, or the region of Iraq in general. This is, of course, not always
the case, as many reports termed mashhir were subject to widespread juris-
tic practice across Muslim lands. As this investigation has drawn directly from
both works of usul al-figh (legal theory) and furi‘ al-figh (substantive law), we
will reflect briefly on the relationship between these two fields.

4 Usul and Furu*

When the two disciplines of usi/ and furi‘ are investigated together, it is usu-
ally in the context of assessing the core claim of usi/ al-figh literature, namely,
that it presents the very set of principles applied by jurists in formulating the
rules found in Islamic substantive law. Some scholars have argued that usi/
principles really did formulate these rules, although an increasing number
of voices argue that they did not, but rather offered a means for justifying the
rules after their formulation.®® The current investigation underscores the im-

68 A prominent proponent of usil al-figh’s ability to generate law, in recent decades, is Wael
Hallagq, in several of his publications, including, “Considerations on the Function and
Character of Sunni Legal Theory,” Journal of the American Oriental Society, 104.4 (1984):
679-89, where he presents “discovering the law of God” as one of usiul al-figh’s primary
functions. Studies suggesting that the principles of usiul al-figh served not to produce
law, but to justify already existent statements of law include Sherman Jackson, “Fiction
and Formalism: Toward a Functional Analysis of Usil al-Figh,” in Studies in Islamic Legal
Theory, ed. Bernard Weiss (Leiden: Brill, 2002), 177—201; Mohammed Fadel, “‘Istihsan is
Nine-Tenths of the Law’: The Puzzling Relationship of Usul to Furi?” in Studies in Islamic
Legal Theory, ed. Bernard Weiss (Leiden: Brill, 2002), 161—76; Behnam Sadeghi, The Logic
of Law Making in Islam: Women and Prayer in the Legal Tradition (Cambridge: Cambridge
University Press, 2013), esp. 34—39. See also Robert Gleave’s introduction to Aron Zysow,
The Economy of Certainty, xii—xiii, for a brief survey of this debate.
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portance of stepping beyond that debate to ask how usul al-figh can offer a
deeper understanding of the epistemological underpinnings of Islamic law.

I have argued elsewhere that the myriad discussions of usiu/ al-figh often
reflect a set of epistemological premises that informed how jurists conceived
the larger legal project.6® These premises, once identified from a careful
reading of usul al-figh literature, can facilitate a deeper analysis of the layers
of argument found in legal commentaries, giving greater insight into how
jurists understood their own legal tradition and applied the legal epistemol-
ogy of their schools. And this is independent of whether the founding imams
applied the principles of usi! al-figh or not. However, as these epistemologi-
cal premises were formulated to make sense of a set of legal cases believed
to be transmitted from these imams, they often seem to reflect the insights
of these imams. This is certainly what appears to be the case in the current
investigation.

The topic of the mashhir report reflects the understanding that the found-
inglegal cases of this school, those that were believed to issue from Abt Hanifa
and his students, were produced by a precedent-based approach to the legal
project. Where Prophetic reports were supported by early juristic precedent,
they were awarded highest epistemic stature, in comparison to reports not but-
tressed by precedent. The category of the mashhiir report was created to reflect
this understanding.

Were the jurists of the early classical Hanafl school conscious of this cat-
egory being used to sometimes reflect specifically Kufan or Iraqi precedent?
The answer to this is unclear. Their theorizing of this category does not suggest
a Kufan interest. This appears to reflect Abai Hanifa’s own lack of theorizing
the importance of Kufa, unlike Malik’s theorizing the normativity of Medinan
precedent. Joseph Schacht has observed that Abu Hanifa stood out from his
Medinan contemporaries by his theorizing the law on more universal consid-
erations than local consensus.”® The category of the mashhiir report, whether
this term itself was known or not in Abt Hanifa’s circle, appears to reflect an
actual concern in Abu Hanifa’s circle for grounding the law in a theory that was
universal in form, yet upheld the weight of local precedent.

If we can suggest that the mashhur report seems to reflect a category as old
as Abu Hanifa’s legal cases, then why the differences in the precise theorization
of the topic? The differences we came across in the three usi! texts, specifically
the varied attempts to employ the concepts of ijma‘ and tawatur, should be

69  Sohail Hanif, “A Theory of Early Classical Hanafism.”
70  Joseph Schacht, The Origins of Muhammadan Jurisprudence (Oxford: Clarendon Press,
1950), 84~7.
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seen as attempts to ground this category of legal theory in the strongest pos-
sible set of arguments to uphold it as a valid means to discern the law of God.
Yet, these very usul authors indicated that these qualities of jma“and tawatur
do not always apply. We may suggest that the differences we encountered
in these works of legal theory were a result of usul authors trying to present
the ideal form of the mashhiir report, the epistemically strongest member
of the mashhur category, while recognising that there also existed weaker, non-
ideal forms of mashhur report.

This apparent interest of usi/ al-figh authors—that is, presenting the cat-
egories of legal theory in their strongest possible forms to strengthen the
foundations of legal theory—is attested to by other examples. One such ex-
ample is Fakhr al-Islam’s definition of the mutawatir report, elsewhere in his
work, where he makes it appear a condition of such reports that they be nar-
rated by morally upright narrators found in different lands. This, ‘Al al-Din
al-Bukhari tells us in his commentary on Usi/ al-Bazdawi, is not essential to
the mutawatir report, as the large number of narrators relieves us of having
to investigate each narrator’s uprightness and because sufficiently large num-
bers might be reached in a single land. He then notes,

Perhaps the shaykh [Fakhr al-Islam] only pointed to these meanings
because they are more effective in cutting off the possibility [of error],
and more decisive in forcing the opponent [to acknowledge this posi-
tion] (aghar fi al-ilzam ‘ala al-khusam), not that they are, in reality, con-
ditions, such that acquiring knowledge from the mutawatir report would
rest on these.”

This interest in upholding the ideal case of these legal-theoretical catego-
ries appears the best explanation for the differences in attempts to ground
the topic of the mashhiir report, despite agreement on the practical purpose
this category served—abrogating Qur’anic verses—and its main underlying
meaning—to give greatest weight to reports that correspond to the practice of
early jurists.

A major question that remains pertains to the identification of particular
reports as being mashhur. The current essay followed the identification found
in prominent legal commentaries from the early classical period. Further
investigation is required to discover the sources for this identification. Is there
a tradition going back to Abti Hanifa’s circle concerning which reports were to
be deemed mashhur? If not, then how were reports identified as being from

71 Al-Bukhari, Kashf al-asrar, 2:361.
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this category? Regarding this latter question, two possibilities arise. The first
is that madhhab jurists investigated precedent, perhaps in a manner similar
to the investigation above, and identified as mashhir those reports that reflect
early juristic precedent. The second possibility is that jurists had no actual
need to identify which reports support early precedent. Instead, they needed
only to observe which reports were given great weight in Abt Hanifa’s legal
cases, and then to conclude that their being given such weight means that
they must belong to the mashhir category. This latter possibility would imply
that, for classical-era jurists, the mashhir report served primarily as a ratio-
nal category independent of historical considerations; thus any report given
great weight in this legal system was de facto mashhir. (If this latter possibility
is found to be accurate, then the frequent correspondence of its conclusions
to actual Iraqi precedent would prove that there is indeed a direct relation
between the classical theory of the mashhur report and the importance of
juristic precedent to Abu Hanifa’s circle.) This puzzle regarding the actual
identification of specific hadiths as being mashhur is the most important area
for further investigation.

5 Conclusion

This essay has studied a particular category from usil al-figh, namely, al-hadith
al-mashhur, and has shown how it reflects an interest, on the part of Hanafl
authors, in awarding highest consideration to the precedent of early jurists.
Leading works of Hanafi legal theory from the fifth/eleventh century were
studied to show that each of these agreed on the basic function of the mashhur
report—to modify Qurianic injunctions—and its underlying meaning—to
give greatest weight to reports that were practiced by those learned in law
from the earliest generations of Muslims. Eight examples of peculiar Hanafi
positions said to be based on mashhiir reports were studied, showing that this
category was at times employed to support reports only practiced widely in
Kufa, specifically, or in Iraq, in general. This legal-theoretical category awarded
highest authority to the early masters of jurisprudence on whose teachings
Abu Hanifa based much of his thought, allowing this category to serve as a par-
allel to the Maliki notion of ‘amal ahl al-Madina while being framed in more
universal terms, reflecting the more universal outlook of Abu Hanifa, himself.
This essay has shown that the categories of legal theory can offer valuable in-
sights into larger questions pertaining to the epistemological underpinnings
of Islamic legal thought. However, careful analysis is required to identify the
wider implications of these categories, as they can be presented only in their
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epistemologically strongest forms in usi/ works. For this, a study of how they
are employed in works of legal commentary can be insightful.
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CHAPTER 7

Taking a Theological Turn in Legal Theory
Regional Priority and Theology in Transoxanian Hanaft Thought

Dale]. Correa

Abu 1-Hasan ‘All b. Sa‘ld al-Rustughfani, a student of the theologian Abu
Mansur al-Maturidi (d. 333/944) related that a pious man had a dream in which
“he saw Abu Nasr al-Tyadi (the teacher of al-Maturidi), as if [he were hold-
ing] in his hands a plate of roses and another of sweetmeats. He [Abu Nasr]
presented the plate of roses to Abn 1-Qasim al-Hakim [al-Samarqandi], and
the plate of sweetmeats to Abu Mansur al-Maturidi ...[through this act,] Abu
Mansur was blessed by God with knowledge of the truth, and Aba 1-Qasim al-
Hakim was blessed by God with wisdom.” The anecdote is an example of the
conceptualization of authority specific to the Hanafis of Transoxania, located
in present-day Uzbekistan. By establishing local, Transoxanian scholars as
authorities in theology (kalam, “the truth”) and the statements of the Prophet
Muhammad (hadith, “wisdom”), the anecdote demonstrates the importance
of regional, local identity to the authority structure of the Hanafi school in
Transoxania. More widely-known Hanafi scholars from Iraq or Egypt could
have been chosen for the anecdote, and so it is significant that Transoxanians
choose to locate authority among themselves.

In this article, I focus on two characteristics of the mature, post-formative
Transoxanian Hanafi school. The first is the centrality of Transoxanian schol-
arly identity in the post-formative period of the Hanafl school in the region,
which I address by treating Transoxania as an intellectual center at a geo-
graphic periphery. I seek to turn our attention to a factor that tends not to
appear in the secondary literature: the priority of the Transoxanians’ regional
identity (as Hanafis) with Samarqand and ma wara’ al-nahr, the area “beyond
the Oxus river, otherwise known as Transoxania. I argue that the Hanafls
of Transoxania defined themselves among—not separate from—the larger
Hanafi school through reference to Samarqand and to Aba Mansur al-Maturidi
in a constellation of issues in legal theory (usil al-figh) with particular theolog-
ical associations. I contend that in this time period, these scholars should not
be considered “Maturidi,” but rather “Hanafi-Samarqandi,” as the geographic

1 ‘Abd al-Karim b. Muhammad al-Sam‘ani, Kitab al-Ansab, edited by ‘Abdallah ‘Umar al-Baradi
(Beirut: Dar al-Jinan, 1988): 3:62.
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association is a greater defining factor of their theological—and thus, legal
theoretical—commitments than is the figure of al-Maturidi himself.

The second characteristic is the theological turn. The post-formative schol-
ars place more emphasis than their predecessors have done on the theological
principles underlying legal theory. They demonstrate this in their introduction
of theological debates and associations into the genre of legal theory writ-
ing. This is not to say that earlier periods did not also recognize a connection
between the two disciplines; however, the relationship between the two is
made explicit by these authors in almost a reactionary manner. I find that
the independent institutionalization of legal theory and theology in the early
post-formative period that changed the historically fluid relationship between
the disciplines became so pronounced that the later post-formative scholars
believe it necessary to draw explicit connections in order to relate the disci-
plines to one another.

1 Background

The nature of Transoxanian intellectual networks beyond the region, and the
question of how Transoxanian scholars viewed their participation in an Islami-
cate intellectual tradition, present unique challenges in that historiographic
and prosopographic materials from before the Mongol invasion are few and
far between. A preliminary attempt to describe the intellectual networks of
Transoxanian scholars of this period by Shahab Ahmed has indicated that they
benefited from the work of scholars in other regions, at the very least through
their texts if not through personal study.2 However, this process of influence, as
shown by Ahmed, seems to dwindle by the 5th/11th century. This sheds light on
why the theological treatise of Abti’]-Mu‘in al-Nasafi (d. 508 AH /1114 CE)—the
predecessor and teacher of the scholars I will focus on in this article—would
have appeared at a low point of outside influence and the rise of a Transoxa-
nian regional tradition.3

2 Shahab Ahmed, “Mapping the World of a Scholar in Sixth/Twelfth Century Bukhara: Region-
al Tradition in Medieval Islamic Scholarship as Reflected in a Bibliography,” Journal of the
American Oriental Society 120:1 (2000): 41.

3 Wilferd Madelung and Muhammad Tanci have shown how Abai’l-Mu‘in al-Nasaft’s work pro-
fesses a thoroughly-articulated Transoxanian theology vigorously distinguishing itself from
that of other regions and schools of thought. Wilferd Madelung, “The Spread of Maturidism
and the Turks,” in Actas do IV Congresso de Estudos Arabes e Isldmicos, Coimbra-Lisboa 1968
(Leiden: E.J. Brill, 1971); Muhammed b. Tavit at-Tanci, “AbG Manstr al-Maturidi,” Ankara
Universitesi Ilahiydt Fakultesi Dergisi 1-11 (1955): 3-12.
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Furthermore, as theology generally underpins legal theory in the Hanafi
case,* we can locate points of association between the two disciplines. Aron
Zysow has explained that there are “two levels of analysis here: the associa-
tions that modern scholars may detect and those associations perceived by
the theologians and legal theorists,”> and it is the latter level of analysis which
I undertake in this article. My argument is that the conscious distinction of
Hanafi-Samarqandi theology from other schools of thought carries over into
legal theory through regional priority and the theological turn.

I have chosen to focus on the legal theory of Najm al-Din ‘Umar al-Nasafi,
Abu ’-Thand Mahmud b. Zayd al-Lamishi, and ‘Ala’ al-Din al-Samarqandi.
Najm al-Din al-Nasafi, who died in 537 AH/1142 CE, is probably best-known
as a theologian and the author of al-Aqa’id al-Nasafiyya, a basic creed of the
Hanafi-Samarqandi theological school that is still popular and taught today.
He is not so well-known, however, for his multilingual work in tafsir, legal ter-
minology, hadith, astronomy, or for his translation of the Qur’an into Persian.
Most importantly, he is not well-known for his work in legal theory. However,
it is now possible with the availability of a relatively unstudied—and in the
North American and European case, unknown—manuscript that includes
al-Nasaft's work on usii! al-figh to understand his approach to the discipline.”

Abti’l-Thana’ al-Lamishi, whose nisba refers to a village outside of Farghana
in what is now Uzbekistan, similarly died toward the end of the first half of the
6th/12th century. ‘Abd al-Majid Turki, the editor of both al-Lamisht’s al-Tamhid
li-Qawa‘id al-Tawhid and Kitab fi Usul al-Figh, believes al-Lamishi was still
alive when the London manuscript copy of the Kitab fi Usul al-Figh was fin-
ished in 539/1144.8 He also suggests that al-Lamishi studied with Aba ’I-Mu‘in

4 Dale J. Correa, “Testifying Beyond Experience: Theories of Akhbar and the Boundaries of
Community in Transoxanian Islamic Thought, 10th—-12th Centuries CE” (PhD diss., New York
University, 2014), 194-195.

5 Aron Zysow, “Mu‘tazilism and Maturidism in Hanafi Legal Theory,” in Studies in Islamic Legal
Theory, ed. Bernard Weiss (Leiden: Brill, 2002), 235.

6 ‘Umar b. Muhammad Nasafi, Taysir al-Tafsir, Princeton University Rare Books: Manuscripts
Collection; Islamic Manuscripts, Garrett no. 3675Y (among other copies); for legal termi-
nology, hadith, astronomy, and other topics, see al-Nasafi’s encyclopedia Matla“ al-Nujium
wa Majma“ al-Ulam (Tashkent: Biruni Institute, MS 1462 [290 fols., copied 764/1363]); Aba
Hafs Najm al-Din ‘Umar Nasafi, Tafsir-i Nasafi, ed. ‘Aziz Allah Juvayni (Tihran: Intisharat-i
Bunyad-i Farhang-i Iran, 1353-1354).

7 Najm al-Din ‘Umar b. Muhammad Abu Hafs al-Nasafi, “Kitab Tahsil Usal al-Figh wa-Tafsil al-
Magqalat fiha ‘ala ‘1-Wajh” in Matla“ al-Nujiiom wa Majma‘“ al-‘Ulim (Tashkent: Biruni Institute,
MS 1462 [ 290 fols., copied 764/1363]).

8 Mahmud b. Zayd al-Lamishi, Kitab fi Usil al-Figh, ed. ‘Abd al-Majid Turki (Beirut: Dar
al-Gharb al-Islami, 1995), 16.
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al-Nasaf1,® which would make him a colleague of both Najm al-Din al-Nasafi
and ‘Ala’ al-Din al-Samarqandi. The structure and content of al-Lamish1’s Usi/
al-Figh confirms this suggestion.1°

‘Ala’ al-Din al-Samarqandi (d. c. 539 AH/1144 CE) was a jurist, mufassir, and
theologian who studied with Aba ’I-Mu‘in al-Nasafi, Aba ’l-Yusr al-Pazdawi,
and Fakhr al-Islam al-Pazdaw1.!! He is best known for his works in figh, espe-
cially the Tuhfat al-Fugaha’; however, his usil al-figh (Mizan al-Usul fi Nat@j
al-Uqal) was quite influential as well, especially in his time period. The lat-
ter is available in manuscript and two editions.? It is likely that ‘Ala’ al-Din
spent some time in Anatolia accompanying his daughter, Fatima, and son-in-
law, Abu Bakr al-Kasani (d. 587/1191), a well-known jurist, before returning to
Transoxania.

2 Taking a Theological Turn

The theological turn is marked by al-Nasafi, al-Lamishi, and al-Samarqandr’s
acknowledgment that they are integrating theological principles into their
works of usil al-figh. This appears most notably in the introductions to
their usil al-figh works where they lay out their goals and expectations for the
study of legal theory. These scholars also label certain usi! al-figh issues “theo-
logical matters,” which points to their awareness of the distinction and overlap
between the disciplines. Lastly, these scholars incorporate theological®® dis-
cussions into their usa! al-figh. Altogether, their approach to integrating theo-
logical principles into usu! al-figh challenges the mutual exclusion in what Ibn
Khaldan and many in Islamic Studies consider to be the accepted categoriza-
tion of Sunni usil al-figh into that of the mutakallimun (theologians) and that
of the Hanafis. Their approach also shows us, in the words of Zysow, “how usil

9 Al-Lamishi, Usul al-Figh, 1.

10  Correa, “Testifying Beyond Experience,” 189-191.

11 TDV Islém Ansiklopedisi, s.v. “Semerkandi, Aldeddin.”

12 Unfortunately, Angelika Brodersen was unaware of these editions for Encyclopae-
dia of Islam, 3rd ed., s.v. “Ala’ al-Din al-Samarqandi” Editions: Mizan al-Usul fi Nata’ij
al-Uqul. Edited by Muhammad Zaki ‘Abd al-Barr. Doha: Wizarat al-Awqaf wa’l-Shu’an
al-Islamiyya, Idarat al-Shu’an al-Islamiyya, 1997; Mizan al-Usil fi Nata'ij al-"Uqul. Edited
by ‘Abd al-Malik ‘Abd al-Rahman As‘ad al-Sa‘di. Makka: Jami‘at Umm al-Qura, 1984.

13 “Wa hiya min mas@’il al-kalam. Mahmud b. Zayd al-Lamishi, Kitab fi Usal al-Figh, ed. ‘Abd
al-Majid Turki (Beirut: Dar al-Gharb al-Islami, 1995), §191.
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al-figh can contribute in the most direct fashion to our knowledge of Islamic
theology” and vice versa.1

Al-Samargandi and al-Nasafi make a point of defining usual al-figh as
“a branch of the science of kalam” (usil al-figh wa’l-ahkam far li-ilm usul
al-kalam).15 Kalam here is a double-entendre: based on the references to
the Mu‘tazila and hadith scholars (ahl al-hadith) that follow in both works,
al-Samarqandi and al-Nasafi mean kalam as speculative theology. However,
the study of language, and in particular how human beings understand God’s
message as translated into human language, is also a prominent aspect of their
legal theory. Speculative theology came to be known as kalam in part because
of early theological debates over the nature of God’s speech. Thus, within
the theological understanding of kalam, as well as the manner in which al-
Samarqandi and al-Nasafi use it here, the term indicates that legal theory is a
branch of speculative theology and the study of language.

It is worth taking a closer look at how al-Samarqand1 imagines his legal
theory project in order to understand the extent of his conscious integration
of theology:

It was necessary for this area of study that the composition [of this work]
be in harmony with the beliefs of the author of the book. Most legal the-
ory works are authored by Mu‘tazili authors who disagree with us [that
is, the Transoxanian Hanafis who identify as ahl al-sunna wa’l-jama‘a] in
our usul, or by the ahl al-hadith who disagree with us in the positive law
(furw). Thus, to depend upon these works will result in errors in the as!
[principle] or in the far‘[legal opinion]. It is evident through reason and
revelation ( fi */-‘aql wa’l-shar) that avoiding both of these situations is
necessary.'6

For al-Samarqandi, the personal theological commitments of the author of a
legal theory work affect the way s/he approaches the subject. It is imperative

14  Aron Zysow, The Economy of Certainty: An Introduction to the Typology of Islamic Legal
Theory (Atlanta: Lockwood Press, 2013), 2.

15  Both make extensive use of rhymed prose (saj) in their writing styles. Najm al-Din ‘Umar
b. Muhammad Abu Hafs al-Nasafi, “Kitab Tahsil Usal al-Figh wa-Tafsil al-Maqalat fiha
‘ala ‘1-Wajh” in Matla“ al-Nujum wa Majma‘ al-‘Ulam (Tashkent: Biruni Institute, MS 1462
[290 fols., copied 764/1363]), fol. 36a; ‘Ala al-Din al-Samarqandi, Mizan al-Usul fi Nata’if
al-Uqul, ed. Muhammad Zaki ‘Abd al-Barr (Doha: Wizarat al-Awqaf wa’l-Shu’tn al-
Islamiyya, Idarat al-Shu’an al-Islamiyya, 1997), 2. Future references to al-Samarqandi’s
Mizan al-Usil will be to this edition.

16 Al-Samarqandi, Mizan al-Usil, 2.
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for him, then, that his legal theory reflect his theological commitments as a
Transoxanian Hanafi of the Samarqandi (later, Maturidi) school of theology.
He highlights the direct relationship between law/legal theory and theology:
an error in one’s principles (usii/)—which he uses ambiguously to imply that
the error can occur in theological or legal principles—causes errors in one’s
legal reasoning and opinions. Common sense and scripture advise against get-
ting into a situation in which one’s principles would negatively affect one’s
legal reasoning. Therefore, it is necessary for al-Samarqandi to be consistent in
applying his principles (especially the theological) for the production of cor-
rect legal reasoning in his legal theory.

Such a concern with maintaining consistency between belief and legal
reasoning does not come out of a vacuum. Al-Samarqandi explains that it is
the successes and failures of his predecessors that inspire him to attempt this
novel approach:

The works of our colleagues on this subject are divided into two cate-
gories. The first category satisfies the standards of perfection and accu-
racy because it was authored by those who gathered together the furi
and usul, and they have immense knowledge in the science of shari'a and
rational proofs. For example, the books titled Maakhidh al-Shara‘
and Kitab al-Jadal by the learned, ascetic leader, the head of the ahl al-
sunna, Abuit Mansur al-Maturidi al-Samarqandi,!” may God have mercy
on him; and similar books authored by his teachers and his colleagues,
may God have mercy on them. The second category is those works which
satisfied a great degree of accuracy, explanation, good order, and struc-
ture. These works were authored by those who extracted fura* from the
apparent meaning of revelation. Yet, they lack skill in the intricacies of
usu! in rational proofs. Their approach resulted in the adoption of our
opponents’ opinions on some issues. The first category was abandoned
either due to the difficulty of the expressions and their meanings,'® or

17  Such references tell us something about these texts by al-Maturidi, the content of which
is unclear from the titles. Najm al-Din also refers to the Ma'akhidh al-Shara in his Tahstl,
and based on the general inclination in the 10th century CE to use the jadal method in
legal theory, it is likely both texts addressed legal theoretical concerns. On jadal as a meth-
od, see Ahmed EI Shamsy, “The Wisdom of God’s Law: Two Theories,” in Islamic Law in
Theory: Studies on Jurisprudence in Honor of Bernard Weiss, eds. A. Kevin Reinhart, et al.
(Leiden: Brill, 2014), 19-37. My thanks go to Ahmed El Shamsy for providing me an early
draft of the final article.

18  Even al-Samarqandi has to admit that al-Maturidi was not the most eloquent writer. His
“difficult expressions” plague those who would read his Kitab al-Tawhid to this day, and
may be the reason why the Ma‘akhidh al-Shara and the Kitab al-Jadal have not survived.
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due to alack of enthusiasm or laziness. The second category has become
popular due to the inclination of the jurists to pure jurisprudence, even
though some of them suffer some contradiction ... However, they tried
to perform legal reasoning without complete knowledge of the princi-
ples ... The late Hanafls (muta’akhkhirin)'® who were known for their in-
telligence, understanding, and knowledge of the two categories, did not
author anything on this subject in order to remove this error and inaccu-
racy. This might be due to valid excuses and plenty of obstacles. Success
is a dear thing, and God Almighty gives His power to whom He wills. It is
not proper, nor [good] advice, to neglect this matter. There is no excuse
for those who are able to address it. So, I took the initiative to complete
this matter as a duty and an obligation for myself, to the best of my capac-
ity, despite the humility of my knowledge.2°

Of the two approaches that al-Samarqandi identifies among his predecessors,
the first would have been quite successful were it not for the inadequacy of the
language used in those works. He is very aware that students and specialists
alike need access to clear and direct expositions of such complex issues. He
notes later in the introduction that he designed the Mizan as a summary of a
longer and more specialized book on usi/—what he calls the mabsut version
of the Mizan?'—so that beginning and advanced students could benefit from
his expertise until they feel inclined to explore the more complex work.22 It is
clear that al-Samarqandi prefers to approach legal theory with a solid founda-
tion in theological principles, and that an entirely jurisprudential method, in
his opinion, inevitably leads to error.

Al-Samarqandr’s introduction also demonstrates his anxiety over the state
of affairs for Transoxanian Hanafis studying usul al-figh or trying to undertake
legal reasoning. He sees the mistakes of the jurisprudential purists as so egre-
gious that his fellows (including the post-formative scholars, some of whom
were guilty of the same jurisprudential purism) should have corrected them
by his time. He is sincere in his desire to resurrect the first approach with
improved language and insights, particularly bolstered by his concern for
establishing the rational foundations for legal reasoning. Al-Samarqandi lays

19  For definitions of the “late Hanafis,” see Samy Ayoub, “The Sultan Says: State Authority in
The Late Hanafi Tradition,” Islamic Law and Society 23 (2016): 239—278.

20  Al-Samarqandi, Mizan al-Usil, 3—4.

21 Tomyknowledge, there isno indication that a mabsiit version attributed to al-Samarqandi,
or a work known as the Mabsut of al-Samarqandi, exists today. Perhaps it was too long for
posterity.

22 Al-Samarqandi, Mizan al-Usul, 6—7.
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the blame for adopting the opinions of the Transoxanian Hanafis’ opponents
at the feet of the jurists. It is likely that he is referring to the Hanafi tendency by
this time period to adopt Ash‘ari and/or Shafi‘7 positions, justified with Hanafi
legal maneuvers.23

Two more aspects of the theological turn in usal al-figh is the scholars’
inclination to label certain usu! al-figh issues as “theological matters” and to
incorporate theological discussions into usul al-figh. These aspects arise par-
ticularly in the area of amr and nahy (command and prohibition). The issues
of command and prohibition in the context of whether to hold non-believers
accountable for God’s Message without any proper instruction is considered
a “theological matter” by al-Lamishi, although the discussion appears in his
work of usul al-figh.2* I examine in the following section how al-Lamishi and
al-Nasafi rely on theological arguments to resolve this legal theoretical issue.

3 Transoxanian Authorities on God’s Command

Al-Nasafi’s relatively short treatise on usiu! al-figh, titled Kitab Tahsil Usil al-
Figh wa Tafsil al-Magalat fiha ‘ala I-Wajh, located in an 8th century AH/14th
century CE unicum manuscript copy of his encyclopedic Matla“ al-Nujium wa
Majma‘ al-‘Ulum, is an unconventionally-arranged work that covers the usual
subjects of usul al-figh and highlights the views of al-Nasafi’s colleagues from
among the Hanafis of Transoxania, and their similarities and differences
with Hanafi colleagues and different schools of thought dominant in other
regions. Al-Lamish1’s Kitab fi Usul al-Figh is similar in its rather uncommon
arrangement, but has been available to the field for some time thanks to the
efforts of ‘Abd al-Majid Turki. I have chosen to focus in these works on the
treatment of command and prohibition, in which non-believers are held
accountable for belief in God without having received any instruction. This is
an issue of knowing good and evil through the rational faculties of the human
mind, and a matter of God’s eternal command. It is a quite basic issue, as well:
how do human beings know what a requirement is, what form it takes, and
what they are required to do, for each other and for God? Al-Lamishi tells us
quite clearly in his legal theory that “this is a theological matter” (min masa’il
al-kalam).25 As discussed above, the way in which the Transoxanian Hanafls

23 See Wilferd Madelung, “Abu ‘1-Mu'in al-Nasafi and Ash’ari Theology,” in Studies in Honour
of Clifford Edmund Bosworth, eds. Ian Richard Netton et al. (Leiden: Brill, 2000).

24 Al-Lamishi, Usul al-Figh, §191.

25  Al-Lamishi, Usal al-Figh, §191.
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define usul al-figh as a branch of theology situates law as a distributary of
theology and establishes theology as the background of their legal theory
discussions.

On the question of the eternity of God’s command, al-Lamishi explains
that the general opinion of ahl al-sunna (that is, those who align with the
Transoxanian Hanafi school of thought in a broad sense) is that the com-
mand and address of God Almighty are eternal. Some of the ah! al-sunna hold
the opinion that this is eternal speech, but that it becomes a command or an
address upon reaching the commanded person. As the transition from eter-
nal speech to command or address might suggest that God’s speech somehow
changes, al-Lamishi adds that speech is an essential attribute of God, so it is
not possible for it to change in any way.26 Al-Nasafl reports essentially the same
opinion, but elides the opinion of “some” of the ahl al-sunna that al-Lamishi
cites with the broader opinion on the eternity of God’s command. He adds that
“the commander whom it is necessary to obey is God.”?”

The eternity of God’s speech to humans in the form of commands, prohibi-
tions, and reports (khabar, pl. akhbar) raises the moral-legal question of what
to do with those people who have not received any report of revelation. This
issue is also cause for al-Nasafi and al-Lamishi to delineate Hanafi and broader
Islamic legal-theological fault lines, which allow us to see how the Transoxa-
nian Hanafis imagine themselves in the larger scheme of the Hanafl school.
Al-Nasaff’s treatment of the issue in his legal theory is quite thorough, and so
Iinclude it in full:

“Are the unbelievers held accountable by the commands and prohibi-
tions of God Almighty?”

There are three issues here: the first—which is uncontested—is that
the unbelievers are accountable for faith (iman), prohibited from unbe-
lief, after the Message [of God] has reached them and his moral order has
been revealed. As for before the Message [of God] has reached people
living on mountaintops, or living in the time before revelation: our schol-
ars in Iraq and Transoxania—the head of whom is Aba Mansar al-
Maturidi, may God have mercy on them all—hold the opinion that these
people are accountable, and are punishable for abandoning faith. It is
[also] the opinion of some of the Companions of Hadith, like al-Qaffal
al-Shashi and al-Halimi. [This opinion] is related from Abu Hanifa, may
God have mercy on him, and it is the opinion of the Mu‘tazila of Basra.

26 Al-Lamishi, Usul al-Figh, §189.
27  Al-Nasafi, “Kitab Tahsil Usal al- Figh,” f. 36a.
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The Companions of Hadith [otherwise], and the Ash‘aris, say that these
people are not accountable for faith. This is the opinion of some of the
Mu‘tazila of Baghdad, and it is the chosen opinion of some of the schol-
ars of Bukhara. It is an issue of knowing good and evil through reason.

The second issue is, “are they accountable for the laws?” As for before
the Message [of God] has reached them: in our opinion, no. This is con-
trary to the Mu‘tazili opinion. As for after the revelation of [God’s] moral
order: in the opinion of the Companions of Hadith and the Mu‘tazila,
they are accountable for the obligations and prohibitions [in the law].
This is the opinion of our scholars in Iraq. Some of the scholars of our
region [Samarqand] hold the opinion that they are not accountable at all
for anything of that, except for those things that have a legal indicator
from a revealed text of the covenants of the dhimma, [such as] the prohi-
bition of usury and the necessity of certain punishments. Some of the
most discerning of our scholars hold the opinion that they are account-
able for the prohibitions and the transaction-related prescriptions, but
not for the ritual prescriptions.

The third issue is that—before the revelation of [ God’s] moral order—
the innate state of [objects and materials] that human beings use every-
day is [either] permissibility, prohibition, or suspension of judgment
(waqf). Our colleagues and the Companions of Hadith from among the
jurists and theologians hold the opinion that there is no judgment (Aukm)
on this, and they suspend judgment on it. This is the opinion of some of
the Mu‘tazila. However, the meaning of the suspension of judgment in
our opinion is that the issue has a judgment, but we do not know it our-
selves. In the others’ opinion, there is no judgment for the issue at all
because no command or prohibition has been revealed for it. Some of the
Companions of Hadith hold the opinion that the innate state of this issue
is prohibition. The Mu‘tazila hold the opinion that the innate state is
permissibility.28

One of the most notable characteristics of al-Nasaft’s treatment of this issue
is how the Mu‘tazila are considered to be entirely separate from his kind of
Hanafis, even in Iraq. Although secondary scholarship can point to figures such
as Abu ‘1-Husayn al-Basri (d. 369/980) or Aba ’l-Qasim al-Kabi (d. 319/931) as
major Hanafi-Mu‘tazilis, the Hanafis of Transoxania did not recognize them

as authorities for their own school. Throughout al-Nasafi and al-Lamishr’s texts,
Abu Bakr al-Razi al-Jassas (d. 370/981), Abu ’l-Hasan al-Karkhi (d. 340/951),

28

Al-Nasaf, “Kitab Tahsil Usal al- Figh,” f. 36b.
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and ‘Isa b. Aban (d. 221/836) are the Iraqi Hanafis pulled into the orbit of the
Transoxanians. Furthermore, within Transoxania there are differences of opin-
ion on these issues: some of the scholars of Bukhara hold the opposite opinion
to the school of Samarqand on the first question, believing that people who
have not been exposed to God’s Message would not be held accountable for
faith in God.

Using similar language to place this issue in a theologized context for legal
theory, al-Lamishi professes a more vivid approach to the accountability of un-
believers for faith before the arrival of God’s message. He also specifies that
those held accountable would only be those who had attained the age of ma-
jority (puberty). Like al-Nasafi, al-Lamishi cites his colleagues, most especially
al-Maturidi, as well as some of the Companions of Hadith, as holding the opin-
ion that an adult living without exposure to God’s message would be account-
able for faith, “such that, were he to refuse [faith], and die, then he would enter
the Hellfire”. He relates from Abua Hanifa’'s Muntaqga that he said, “There is no
excuse for anyone to be ignorant of God Almighty for what s/he sees of the
creation of the skies and earth.” Al-Lamishi tells us that, on the other hand,
the Companions of Hadith, such as al-Ash‘ari and others, hold the opinion that
there is no obligation for this person before the message of God reaches them.
“Even if such a person were to die in unbelief, he would be subject to the will of
God Almighty. If He likes He will punish [this person], and if He likes He will
enter [this person] into Paradise. This is based on [the Companions’ of Hadith]
principle that the good and evil of things cannot be known by reason alone
without the accompaniment of revelation. [According to them,] the necessity
of thanking [the Benefactor], faith, and the prohibition of unbelief cannot be
known through reason [alone, according to them].”2?

The reader who peruses these sections of al-Nasafl's Tahsil Usul al-Figh and
al-Lamishi’s Kitab Usil al-Figh may not be conscious of the inter- and intra-
school divisions that al-Nasafi and al-Lamishi highlight. The divisions are not
as simple as “us” and “them;” for example, the differences that al-Nasafi and al-
Lamishi point to cannot be reduced to Hanafis versus Shafi‘s, or Hanafis ver-
sus Companions of Hadith. In fact, neither scholar mentions the Shafi1 school
of thought in these discussions. The names of the schools that they mention
are exclusively theological, which may seem curious in a legal theory context.
Theological associations of groups with different opinions would be impor-
tant only if it is their theology that is the defining factor of the difference. In
other words, it is the Ash‘aris’ theological commitments, and not their likely
Shafi1 legal opinions, that are making the difference on these issues of being

29  Al-Lamishi, Usal al-Figh, §190.
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FIGURE 7.1 A visualization of Muslim intellectual/theological networks as delineated by
al-Nasafi and al-Lamishi.

held responsible for knowing God before or after revelation. Likewise, it is the
Mu‘tazilis’ theological opinions, and not the Hanafl legal opinions that they
may share with the Transoxanian Hanafis, that make the crucial difference.
Theology is deeply integral to the foundational concepts of legal theory in the
Hanafi school.

In addition, the reader is alerted to the geographic specification of the
Transoxanian Hanafi school through al-Nasafi and al-Lamishi’s references
to mashayikh Samarqand (the scholars of Samarqand) and “their head” al-
Maturidi. Al-Nasafi and al-Lamishi refer to Samarqand in order to emphasize
the regional identity of their Hanafi school—best defined through theology—
and not necessarily to identify themselves with the figure of al-Maturidi as an
eponym. These scholars are “Samarqandi,” not “Maturidi,” because they un-
derstand it is Samarqandi Hanafi theology that informs their legal theory, not
a “Maturidi” theology. Al-Maturidi is, however, the master articulator of that
theology.



TAKING A THEOLOGICAL TURN IN LEGAL THEORY 123
4 Conclusion

The theological turn pursued by al-Samarqandi, al-Nasafi, and al-Lamishi,
and these scholars’ regional specification of their own group of Hanafis, are
not only integral to revisiting the characterization of Transoxanian Hanafls as
“Maturidis,” but also to understanding the theological associations of legal con-
cerns. This is also part of a larger discussion about the structure of intellectual
authority for the Samarqandi Hanafi school. I have noted that the Transoxa-
nians were well aware of other theological schools, especially the Mu‘tazila,
Asharis, and Companions of Hadith. This calls into question secondary
scholarship that has labeled some of the Hanafi scholars—such as al-Jassas
or al-Karkhi—Mu‘tazili. Furthermore, the excerpts examined indicate that
al-Maturidi is one of several key authorities among Transoxanian “colleagues”
whose opinions are not necessarily binding. This collegiality stretches beyond
Transoxania to Iraq, where a handful of Hanafis join the Transoxanian intel-
lectual lineage. Although al-Nasafi and al-Lamishi have mentioned potential
eponyms, they do not do so while assigning them the final word of authority.

It is also in these examples that more can be understood not only about
legal theory, but also about theology. In this treatment of command and pro-
hibition in the legal theory, non-believers are held accountable for belief in
God without having received any instruction, and—as al-Nasafl explains—
this is both an issue of knowing good and evil through the rational faculties of
the human mind, and a matter of God’s eternal command. Al-Lamishi states
clearly on this issue that “this is a theological matter” which has been discussed
and underlies other concerns in the treatment of command and prohibition
in legal theory. That al-Nasafl and al-Lamishi characterize the different opin-
ions on the treatment of command and prohibition on the basis of theological
commitments points to the fundamentally theological underpinnings of legal
theory. In such instances of association, I argue, we can understand how theol-
ogy has a role in the construction of a moral-legal order through legal theory.

It is significant to note that—with the theological turn—the opinions and
approaches from the post-formative period are consolidated in a standardiza-
tion of the composition of legal theory. Although it seems al-Nasafi and al-
Lamishi rely upon al-Samarqandi’s Mizan as a model for the principle issues
of legal theory and for some aspects of organization, these scholars have not
written the same text. The same can be said of Transoxanian theology in this
period, wherein al-Nasafl and al-Lamishi take Abui ’l-Mu‘in al-Nasafl’s Tamhid
as their model.
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Among the three authors and their works, al-Nasafi and al-Samarqandr’s
texts stand out as particularly similar. It is likely that they are based on the
same original text, which may be al-Samarqandi’s Mizan, or a combination of
al-Maturidr’s work on legal theory in Kitab al-Jadal and Ma'akhidh al-Shara’i
(both lost). In his introduction, al-Samarqandi combined the methods of al-
Maturidi and other theologians with that of the jurists, to perfect composition
in a genre that he viewed as sorely lacking in useful contributions.3° He tells
us that the jurisprudence-focused works of the most recent scholars have devi-
ated so far from demonstrating their argumentation and proofs that they have
come to accept opinions from other schools of thought that are inadmissible
in the Transoxanian Hanafi school.3! As al-Samarqandi has proclaimed himself
to be accomplishing what he believes to be a new, or at the very least reinvigo-
rated, approach to legal theory, it is likely that al-Nasaft and al-Lamishi took
cues from his Mizan.

Regardless of this chicken-and-egg problem, what we find with the theologi-
cal turn is a standardization of the way to speak about the principal concerns
of usul al-figh. Al-Lamishi, al-Nasafi, and al-Samargandi are not the end of the
legal theory story for the Transoxanians; however, their work represents an im-
portant moment of consolidation for the school of thought. Unfortunately, the
contributions of the Transoxanian Hanafis generally, and more specifically that
of al-Lamishi, al-Nasafl, and al-Samarqandi, have been overlooked and misun-
derstood. Aron Zysow, in particular, has shown the utility of al-Samarqandt’s
text for understanding the Hanafi school opinions of this period.3? Yet, others
have argued that al-Samarqandi has not significantly contributed to the devel-
opment of the Hanafl school’s legal thought.3® By combining the approach-
es of the theologians and the jurists, bringing to light the minority opinions
of the school while making the preferred opinion clear, beginning his work
with a methodological and epistemological introduction, and extrapolating
from the main concerns a way to approach legal theory that appealed to his
time period and context, al-Samarqandi contributed greatly to the develop-
ment of Hanafi legal thought. Additionally, he was one of the first Transoxa-
nians to make the migration westward, where he worked in Anatolia for some
time.34 His contributions thus stretched not only throughout his school of
thought, but over a vast geographical expanse.

30  Al-Samarqandi, Mizan al-Usil, 3—4.

31 Al-Samarqandi, Mizan al-Usul, 3.

32 See Zysow, The Economy of Certainty.

33 Encyclopaedia of Islam, 3rd ed., s.v. “al-Samarqandi, ‘Ala’ al-Din.”

34  For the tale of the Hanafi westward migration, see Wilferd Madelung, “The Spread
of Maturldism and the Turks,” in Actos do IV Congresso de Estudos Arabes e Islamicos,
Coimbra-Lisboa 1968 (Leiden: E.]. Brill, 1971).
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Lastly, these scholars’ approach to legal theory problematizes Ibn Khaldin's
classification of usul al-figh into that of the mutakallimun (theologians; those
who engage in kalam, theology) and that of the jurists ( fugaha’; the Hanafis).3%
It is apparent that the Hanafis of Transoxania did not conceive of their legal
theory as a discipline entirely divorced from kalam. Moreover, they underwent
shifts in their approach to legal theory over several generations. Although it is
true that Hanafi legal theory works are organized in a manner strikingly dif-
ferent from those of other Sunni theological schools, it is not justified to claim
that the Hanafis do not make use of kalam in their approach to legal theory. Ibn
Khaldan’s labels construct an inaccurate relationship among the various ap-
proaches to legal theory that—because his analysis has been taken as gospel in
the field—has misled our understanding of the nature of the Hanafi approach,
and the relationship between Hanafi usul al-figh and that of other schools. It is
perhaps ironic—in light of Ibn Khaldan’s insistence that the Hanafis are dia-
metrically opposed to the mutakallimin in their legal theory approach—that
the Hanafis examined here are so concerned with theological commitments.
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CHAPTER 8

Maslaha as a Normative Claim of Islamic

Jurisprudence
The Legal Philosophy of al-Tzz b. Abd al-Salam

Rami Koujah

Introduction

Understanding the relationship between ethical evaluations and legal rul-
ings is not an inquiry unique to legal theorists. The issue is also interesting to
thinkers from other backgrounds, like the litterateur Abat Hayyan al-Tawhidi
(d. 414/1023), who asked whether it was possible for God to command what
“the intellect rejects, disputes, dislikes, and does not deem permissible?”!
Al-Tawhidr’s question is a loaded one in that it folds together issues regard-
ing the nature of value, how value is known, and how it ought to guide our
behavior. Muslim jurists untangled these issues and thoroughly treated each
topic in their works of theology (kalam) and legal theory (usu! al-figh). The two
primary matters at stake in debating ethical theories became the understand-
ing of God’s nature and His actions, as well as demarcating the normative
capacity of rational evaluations. Focusing on the latter, this essay traces devel-
opments in Ash‘ari ethics and Shafi‘1 legal theory to explain how the concept
of maslaha (benefit) came to represent the principal normative drive upon
which Islamic law was expounded.

1 Theological Context

Muslim jurists and theologians debating theories of ethical value are divided
into two primary camps: Those who ascribe to a theory of “objectivism” and
those who ascribe to a theory of “theistic subjectivism,” also known as “ethi-
cal voluntarism.”? The opposing camps hold contrasting views on metaethics,

1 Abu Hayyan al-Tawhidi and Miskawayh, al-Hawamil wa’l-shawamil, ed. Ahmad Amin and
al-Sayyid Ahmad Saqr (Cairo: al-Hay’a al-‘Amma li-Qusur al-Thaqafa, n.d.), 315.

2 George Hourani, “Two Theories Of Value in Medieval Islam,” The Muslim World 50.4 (1960):
270.
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normative ethics, and applied theological ethics.® Generally, the Mu‘tazilis
have been described as objectivists and the Ash‘aris as theistic subjectivists.*

At the metaethical level, jurists discussed the ontology and epistemology of
ethical value: Are goodness (husn) and badness (qubh) real? Could knowledge
of ethical value yield itself to the human intellect independent of revelation?
Hence, this issue is often referred to as “the question of the intellect’s capacity
to predicate the good and the bad” (mas‘alat al-tahsin wa-ltaqbih al-‘aqliyyan).
With regards to normative ethics, the issue at stake was the normative capacity
of ethical determinations, or the movement from the is (a descriptive claim)
to the ought (a prescriptive claim). For instance, can a good action be rendered
obligatory?

According to a famous anecdote, the debate between the two schools
over this issue finds its origins in the very birth of Ash‘arism, when Abu al-
Hasan al-Ash‘arl (d. 324/935-6) challenged his mentor, Aba ‘Ali al-Jubba’1
(d. 303/915-6), to produce a rational justification of God’s will and justice.5 In
one sense, therefore, the original schism between these two schools owes itself

3 See Ayman Shihadeh, “Theories of Ethical Value in Kalam: A New Interpretation,” The Oxford
Handbook of Islamic Theology, ed. Sabine Schmidtke (Oxford: Oxford University Press, 2016).

4 The Mu‘tazilis have been described as ethical realists because they affirm the ontological exis-
tence of ethical values intelligible to the naked intellect and possessed of intrinsic normative
capacity. The Ash‘aris—whose ethical theory is primarily built in reaction to Mu‘tazil’'s—
have been described as anti-realists for denying the existence of ethical values and claim-
ing that only God’s commands are normative. Ibid. I will utilize the terms “objectivist” and
“subjectivist” to avoid confusing the concept of realism with the way in which it is used by
modern analytic philosophers. Broadly speaking, moral realism refers to the belief that there
are moral facts based on which moral judgments can be said to be true or false, though real-
ists may disagree about what a moral fact is. Geoffrey Sayre-McCord, “Moral Realism,” The
Oxford Handbook of Ethical Theory, ed. David Copp (Oxford: Oxford University Press, 2007),
40-1. Thus, moral realists can also be moral relativists if they take the position that moral
facts are dictated by social practice. Ibid. Whereas Ayman Shihadeh uses realism to refer to
ontological facts—that realists believe moral values have a real, ontological existence—most
contemporary analytic philosophers understand realism as referring to ethical statements
as “forms of reflection that are as fully governed by norms of truth and validity as any other
form of cognitive activity.” Hilary Putnam, Ethics Without Ontology (Cambridge: Harvard
University Press, 2004), 72. For Putnam, ethical realism is consistent with an understand-
ing of objectivity without objects, or an ethics without ontology. Ibid, 55-60. Hence, both
Ash‘aris and Mu‘tazilis are moral realists. The former hold that moral facts correspond to
God’s commands whereas the latter hold that moral facts correspond to ontological features.
Moreover, Ash‘aris, by contrast to the Mu‘tazilis, are voluntarists because their metaethics—
with respect to evaluations that count as normative—depends on God’s will. Philip L. Quinn,
“Theological Voluntarism,” The Oxford Handbook of Ethical Theory, ed. David Copp (Oxford:
Oxford University Press, 2007), 63. For this clarification, I thank Joshua Kleinfeld.

5 Najm al-Din al-Tafi, Dar’ al-qaw! al-qabih bi-l-tahsin wa'l-tagbih, ed. Ayman Shihadeh,
(Riyadh: King Faisal Centre for Research, 2005), 94.
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to a dispute over ethical value.® So central was ethical theory to theology that
the Mu‘tazili Rukn al-Din b. al-Malahimi (536/1141) stated that the basis upon
which humans are made responsible by God is their capacity to know what is
good and bad.” It should be noted, moreover, that even though ethical theories
are expounded in abstract works of theology and legal theory, that should not
detract from the fact that their authors viewed the outcomes of this debate as
having real practical consequences.®

The Mu‘tazilis had a single definition by which good and bad were defined,
differing between themselves only over the finer details.® A singular under-
standing of good and bad supported the ontological and epistemological
aspects of their theory. The Basrans and the majority of the Mu‘tazilis as-
sessed the value of an act according to its configuration (wajh), a calculus that
required taking several variables into consideration in order to render a moral
evaluation, including, but not limited to, the circumstance, context, and the
intention of the agent. Prostrating, for example, can be good when it is directed
towards God but bad when directed to the devil.

Ultimately, the Mu‘tazilis stressed that human beings are moral creatures
by nature. If given a choice between lying or telling the truth, where either
would yield the same outcome, one would choose to tell the truth because

6 Ethical theories were central to each school’s theological system. While the Mu‘tazilis
affirmed five principles that undergirded their theological beliefs, Abai al-Qasim al-Balkhi
(d. 319/931) stated that the “title ‘Mu‘tazilT’ is not given to someone who contravenes the doc-
trine of [Divine] Oneness and Justice, even if they affirm the intermediary station.” This was
al-Balkh’s explanation for why Dirar b. ‘Amr (d. 200/815) could not rightfully be regarded as
a Mu‘tazili. Dirar b. ‘Amr al-Ghatafani, Kitab al-tahrish, ed. Husayn Khanst and Muhammad
Kaskin, (Beirut: Dar Ibn Hazm, 2014), 7. Mankdim also echoes al-Balkht'’s view that Divine
Oneness and Justice are the only two irreducible principles of Mu‘tazilism. Michael Cook,
Commanding the Right and Forbidding the Wrong (Cambridge: Cambridge University Press,
2004), 205 note 58.

7 Rukn al-Din b. al-Malahimi al-Khwarazmi, Tuhfat al-mutakallimin fi l-radd ‘ala -falasifa, ed.
Hasan Ansari and Wilfred Madelung (Tehran: Iranian Institute of Philosophy and Institute of
Islamic Studies Free University of Berlin, 2008), 135.

8 For examples, see Taj al-Din al-Subki, al-Ashbah wa'l-naza’ir, ed. ‘Adil Ahmad ‘Abd al-Mawjud
and ‘Ali Muhammad ‘Iwad (Beirut: Dar al-Kutub al-Tlmiyya, 1991), 2:20f.

9 For instance, al-Qadi ‘Abd al-Jabbar (d. 415/1025) defined bad (gabih) as a blameworthy act
done by someone who knows, or is capable of knowing its blameworthiness, under certain
circumstances (‘ala ba'd al-wujuh) (Shashdiw Mankdim, Sharh al-usul al-khamsa, ed. ‘Abd
al-Karim ‘Uthman [Cairo: Maktabat Wahba, 1996]) 41). Good (hasan), in turn, is that which
does not merit blame (Tafi, Dar’, 79). Abu al-Husayn al-Basr1 (d. 436/1044) offered a similar
definition but added that hasan can be that which an agent (gadir) should do (‘alayhi an
yaf alahu) (Abu al-Husayn al-Basri, Kitab al-mu‘tamad fi usul al-figh, ed. Muhammad Hamid-
Allah [Damascus: al-Ma‘had al-Tlmi al-Faransi, 1964], 1:365-6).
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he knows that lying is bad.1® Further, an act does not merit praise (madh)
when it is performed out of self-interest or coercion, but only if it is performed
out of a sense of moral consciousness.!! For the Mu‘tazilis, the objective nature
of ethical value, and the universal definition by which it is understood, makes
it such that an act of oppression (zulm) is bad whether it is produced by God
or a human agent.!>? While this is not to say that God actually ever commits
bad acts, it nevertheless was a major point of contention for the Ash‘aris in the
abstract.

Although the Mu‘tazilis held that ethical value can be discovered through
reason, only a small pool of actions were open to the normative implications of
ethical evaluations. In other words, in only a few instances can the intellect de-
rive norms independent of revelation. Rukn al-Din b. al-Malahimi (d. 536/1141)
distinguishes between rational and revelatory norms. Rational norms, such as
the obligation to repay debts and avert harm from oneself are established inde-
pendent of revelation. Other norms, like the obligation to pray and the prohibi-
tion against consuming wine, are known only through revelation.!® The two are
interconnected, as revelatory norms are meant to facilitate the fulfillment of ra-
tional norms (al-shar‘iyyat altaf ft al-taklif al-‘aqli).** As an example, revelation
tells us that fornication is bad by prohibiting it, and the prohibition signifies
that fornication is harmful (mufsida). Importantly, moreover, the grounds upon
which fornication is deemed bad (al-muwaththir fi qubhiha) is its harmfulness.

The Mu‘tazili shift from is to ought was problematic for the early Ash‘aris,
although, as Badr al-Din al-Zarkashi (d.794/1392) points out, many of them
misunderstood the Mu‘tazili position.’® For instance, the Ash‘aris, in what
they thought to be an opinion diametric to that of the Mu‘tazilis, made a point
to emphasize that the intellect does not legislate—God is the sole legislator
(shari‘). But to be exact, the Mu‘tazilis never claimed that the intellect legis-
lates; it is not reason that produces norms, instead, reason discovers certain
pre-existent norms independent of revelation.!6

10  Mankdim, Sharh, 303, 306.

11 Al-Qadi ‘Abd al-Jabbar b. Ahmad al-Hamadhani, Nukat al-kitab al-mughni, ed. Omar
Hamdan and Sabine Schmidtke (Beirut: Deutsches Orient Institut [in Kommission bei
“Klaus Schwarz Verlag’, Berlin], 2012), 158, 166—7.

12 Mankdim, Sharh, 310.

13 Ibnal-Malahimi, Tuhfa, 135.

14  Ibid, 137.

15  Badr al-Din al-Zarkashi, al-Bahr al-muhit fi usul al-figh, ed. ‘Abd al-Qadir ‘Abd Allah
al-‘Ani, 6 vols. (Hurghada: Dar al-Safwa li'l-Tiba‘a wa'l-Nashr wa'l-Tawz1, 1992), 1:145.

16 Ibid., 1:134—5, 1144—5; Idem, Tashnif al-masami’, ed. ‘Abd Allah Rabl‘ and Sayyid ‘Abd
al-Aziz, 4 vols. (Maktab Qurtuba li'l-Bahth al-Tlmi wa Ihya’ al-Turath al-Islami, 2006),
1:104, 110.
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On the epistemological front, the Mu‘tazilis presented a typology for how
knowledge of ethical value is acquired. Some ethical value is rationally known
as a matter of necessity (darura), some is known through deeper reflection
(nazar), and some is known through revelation (tawgqif). For example, justice is
necessarily known to be good, a beneficial lie is known to be bad upon reflec-
tion, and knowledge of the goodness of ritual worship (‘ibadat) is acquired
only through revelation.” Asharis viewed this framework as imposing stric-
tures on God’s omnipotence because, according to them, it required God’s
commandments to correspond to rational, human evaluations.

One tactic of the Ash‘aris was to redirect the claims of the Mu‘tazilis from
the realm of ontology to psychology.!® In response to Mu‘tazill assertions
that ethical value was apparent to the intellect (‘ag/), Abt Hamid al-Ghazali
(d. 505/1111) argues that the locus of the type of ethical knowledge claimed by
the Mu‘tazilis was actually in the appetitive self, or human desire (tab?). Al-
Ghazali famously presents a tripartite definition of ethical value, which would
be reproduced by later generations of Ash‘aris with various alterations: Good
and bad can refer to (i) that which serves or hinders the objective (gharad)
of an agent, respectively; (ii) actions for which revelation bestows praise or
blame upon the agent, respectively; or (iii) good may refer to anything which
the agent has a legal right to do.!° All of these definitions reflect the conviction
that ethical values are non-ontological (awsaf idafiyya la yakan sifa li'l-dhat).2°
Moreover, al-Ghazali maintains that no definition should be privileged above
any other, and that people should not quibble over semantics (la mashaha ft
al-alfaz),?' presumably as long as they recognize that norms are established
solely by revelation. Al-Ghazali’s most novel contribution was not in advanc-
ing a tripartite definition, but in classifying ethical evaluations as normative or
non-normative depending on the source from which they derive. According
to the Ash‘aris, it is only the normative register of ethical value—i.e., ethical
value defined by what merits reward/praise or punishment/blame—that is
contested.2?

17 al-Tafi, Dar’, 83—4.

18 Sherman Jackson, “The Alchemy of Domination? Some Ash‘arite Responses to Mu'‘tazilite
Ethics,” International Journal of Middle East Studies 31.2 (1999): 190-1.

19  Ibid, 188.

20  Abu Hamid al-Ghazali, al-Mustasfa min ilm al-usul, ed. Hamza B. Zuhayr Hafiz, 4 vols.
(Medina: n.p., n.d.), 1182.

21 Ibid.

22 Tafi, Dar’, 81—2; Zarkashi, Bahr, 1:143.



132 KOUJAH

While the Mu‘tazilis asserted the normative authority of reason on the
basis that the intellect necessarily knows the ethical value of certain things,
the Ash‘arl response was to question the scope of the intellect’s capabilities.
Knowledge of ethical value, they argued, is not a priori, and that is why humans
need to be told what to do (through revelation).23 For most Ash‘aris, normative
ethical value was not simply known through God’s command, it was defined by
it. Imam al-Haramayn al-Juwayni (d. 478/1085) writes: “The definition of good
(husn) is what revelation informs its doer is praised for, and what is intended
by bad (gabih) is what revelation informs its doer is blamed for.”2* This on-
tology supported Ash‘arl epistemology. While the Mu‘tazilis claimed that rev-
elation confirmed (muuakkid) certain rational evaluations—those known by
necessity—but did not establish (muassis) them, the Ash‘aris responded that
the intellect was prone to error and was therefore unreliable for this task.

The Ash‘ari school, like the Mu‘tazilis, was not monolithic. Amongst the
later Ash‘aris, Fakhr al-Din al-Razi (d. 606/1210) forgoes the Ghazalian tripar-
tite division of ethical value in his later works and instead grounds his theory
in a rational consequentialism, though “rational’ only in the sense of being
based on internal perceptions, grasped and reckoned by the mind, not in the
sense of being rationally intuited, as the Mu‘tazila maintain.”?5 Al-Razi argues
that moral judgements are the subjective determinations of the agent and are
fundamentally based on perceptions of pleasure and pain. Hence, one obeys
God’s commands out of self-interest and in that way revelation remains the
source of norms. Under al-Razi’s definition, accordingly, rational evaluations
are still not normative.

Ash‘aris postdating al-Razi also affirmed a rational understanding of ethi-
cal evaluations. Al-Zarkashi offers a definition he claims to have been held by
some of the early Shafi‘is, some Hanbalis, the Hanafis, and the later legal theo-
rists and theologians who systematized the doctrines and arguments of their
forebears. According to this definition, the intellect determines the goodness
and badness of things, but revelation informs us of the reward or punishment
that attaches:26

23 Zarkashi, Bahr, 1136.

24  Abu al-Maali al-Juwayni, Kitab al-irshad ila qawati‘ al-adilla fi usul al-itigad, ed.
Muhammad Yusuf Musa and ‘Ali ‘Abd Al-Mun‘im ‘Abd Al-Hamid (Cairo: Maktabat al-
Khaniji, 1950), 258.

25  Ayman Shihadeh, The Teleological Ethics of Fakhr al-Din al-Razi (Leiden: Brill, 2006), 67-8.

26  Zarkashi, Bahr, 1145-7; idem, Tashnif, 104-5.



MASLAHA AS A NORMATIVE CLAIM OF ISLAMIC JURISPRUDENCE 133

The Mu‘tazilis and the Sunnis concurred that the intellect [is able to] per-
ceive the goodness and badness of things prior to the advent of revelation.
They differed in that the Mu‘tazili views [these judgments] as entailing
reward and punishment, so he determines that reward and punishment
are established prior to [the advent of] revelation because goodness and
badness are established before revelation ... The Sunni, however, knows
that reward and punishment can only be known through revelation, so
he denied goodness and badness prior to [the advent of] revelation.??

As discussed, these metaethical assumptions informed opinions on normative
ethics. If ethical value has an ontological, objective, and rationally determin-
able existence, then, according to the Mu‘tazilis, one could ascertain certain
norms based on rational ethical deliberation.?8 Although the quantity of ac-
tions that the Mu‘tazilis would claim rational normative knowledge of was
minimal, their view remained theologically problematic for the Ash‘aris for
the fact that the latter saw it as infringing upon God’s omnipotence. For this
reason, the Mu‘tazilis and Ash‘aris debated the normativity of actions “prior to
the advent of revelation” (qabla wurad/majr’ al-shar). The Mu‘tazilis held that
thanking the Benefactor (i.e. God) (shukr al-mun‘im) is obligatory, even in the
absence of a divine directive (qabla majt’ al-shar°), since reason can determine
that it is good and doing good and avoiding the bad is obligatory.2 This is not
merely an ethical claim,; it has direct legal implications because it is prescrip-
tive. By contrast, al-Juwayn1 maintained that “the intellect does not indicate
the goodness of a thing nor its badness [when it comes to] normative judge-
ments (hukm al-taklif). In fact, goodness and badness[—in their normative
sense— |are known by the sources of the religious law (mawarid al-shar) and
the requirements of revelation (mujib al-sam<).”3°

The Nature of the Law
We can gather from the above that early Ash‘aris, in effect, did not neatly dis-
tinguish ethical value from normative ethics. In their view, the norm defines
the value. In terms of analytical jurisprudence, the Ash‘ari view amounts to a
crude form of legal positivism. Legal positivism, as understood by the Western

27  Zarkashi, Bahr, 1:145.

28  Sophia Vasalou, Moral Agents and Their Deserts: The Character of Mu‘tazili Ethics
(Princeton: Princeton University Press, 2008), 48—9.

29  Majid Fakhry, Ethical Theories in Islam (Leiden: Brill, 1994), 31; Kevin A. Reinhart, Before
Revelation: The Boundaries of Muslim Moral Thought (Albany: State U of New York, 1995),
153.

30  Juwayni, Kitab al-irshad, 258.
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legal philosophers of the nineteenth and twentieth centuries, maintains that
there is no necessary connection between law and morality.3! This is termed
“the separability thesis” and is famously stated by John Austin as follows: “the
existence of law is one thing; its merit or demerit another.”32 Although Ash‘aris
are unlike modern legal positivists because they consider legality as tanta-
mount to morality, they are positivist to the extent that they reject the belief
that legal validity is contingent upon extrinsic, or non-legal, rational evalu-
ations. The Ash‘aris affirm the separability thesis because, by equating nor-
mative ethics with law, they reject the use of non-legal ethical reasoning and
evaluations for the purpose of deriving legal rules. There is no external stan-
dard to evaluate the validity and morality of legal rules. In effect, Ash‘aris es-
pouse an amoral conception of the law.

Although Ash‘ari legal positivists objected to a necessary relationship
between law and non-legal ethical evaluations, they viewed the law as serv-
ing human interests. For instance, in al-Qaffal al-Shashi al-Kabir’s (d. 365/976)
The Virtues of the Shari‘a in Shafit Positive Law, the author elaborates on
the rationales underlying different legal rulings. He states that while maslaha
can be rationally ascertained as an abstract, general feature underlying various
legal issues, maslaha, when considered in the context of particular rules, is
unknowable.33 As for the Ash‘aris, though they emphasized God’s omnipotence
by claiming that he was not obligated to act according to human standards of
good and bad, they nevertheless held that God always chose to legislate for the
benefit (maslaha) of humanity.34

2 Magslaha in Pre-1zzian Legal Thought

Taking the positivism of the Ash‘aris to its logical conclusion, any concept of
benefit (maslaha) is stripped of normative content. Yet, Muslim jurists viewed
maslaha as the purpose, or telos, of the law, at least by the time of al-Razi.
For Ash‘aris prior to al-Razi, stripping maslaha of its normative content was

31 JulesL. Coleman and Brian Leiter, “Legal Positivism,” in A Companion to Philosophy of Law
and Legal Theory, ed. Dennis Patterson (Singapore: Wiley-Blackwell, 2010), 228.

32 H.L.A. Hart, The Concept of Law (Oxford: Oxford University Press, 2012), 207, quoting John
Austin, The Province of Jurisprudence Defined.

33  Shashi, Mahasin, 27.

34  Anver M. Emon, Islamic Natural Law Theories (New York: Oxford University Press, 2010),
91 George F. Hourani, Reason and Tradition in Islamic Ethics (Cambridge: Cambridge
University Press, 1985), 145-146; Thsan Abdul-Wajid Bagby, Utility in Classical Islamic Law:
The Concept of Maslahah in Usul Al-Figh (Diss. U of Michigan, 1986), 40.
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necessary in order to be consistent with their positivism. Only then could
maslaha be accounted for in legal reasoning. Put differently, a jurist could not
assume that maslaha is pursued by the law since that would place maslaha
prior to God’s volition. Instead, the jurists inductively abstracted the concept
of maslaha from the existent corpus juris. In this way, ethical deliberation—in
the context of legal reasoning—became moot. The incorporation of maslaha
into legal reasoning owed itself to the development of two legal concepts: géyas
(legal analogy) and magqasid al-shari‘a (the objectives of the law). For pre-Razian
jurists, the problem persisted in qualifying, defining, and limiting maslaha.

The concept of maslaha underwent dramatic changes as it is developed
over generations of Ash‘ari-Shafi1 jurists. In preserving the non-normative
character of maslaha, jurists initially defined maslaha vis-a-vis the revealed
law. Much like ethical value, maslaha could only be known through God’s
command. As Abu Ishaq al-Shirazi (d. 476/1083) writes, “maslaha in the law is
not contingent upon the dispositions of human nature such that [God’s] com-
mand would be based on what human nature inclines to. Rather, maslaha is
contingent upon the decree of God, praised be He.”35 Later jurists, by contrast,
affirmed a normative concept of maslaha. For instance, Sayf al-Din al-Amidi
(d. 630/1233) held that the purpose of the law is to promote maslaha, and he
defined maslaha vis-a-vis human interests: “legal rulings are not intended for
their own sake, but for the sake of fulfilling human objectives.”3¢ By equating
the aim of the law to human aims, maslaha was rendered normative.

Al-Imam al-Haramayn al-Juwayni
Al-Juwayni defines maslaha vis-a-vis the law, arguing that if political authori-
ties based maslaha according to their understanding then God’s law would
be subject to human discretion.3? Further, the thought that the law pursues
rationally determined maslahas would amount to a rejection of the revealed
law (radd al-sharia).3® In short, al-Juwayni limits the scope of maslaha to
textual interpretations carried out by the jurists. Maslaha is curtailed by the
sources of the law, and while the law considers maslaha, not every maslaha
will have legal bearing.3® Elsewhere, al-Juwayni admits a more liberal use of

35  Ibid, 509. See also Reinhart, Before Revelation, 168.

36 Amidi, Ihkam, 3:312.

37  Al-Imam al-Haramayn al-Juwayni, Ghiyath al-umam fi iltiyah al-zulam, ed. ‘Abd al-‘Azim
al-Dib (Doha: Maktabat Imam al-Haramayn, 1981), 224.

38  Ibid,, 220; Felicitas Opwis, Maslaha and the Purpose of the Law: Islamic Discourse on Legal
Change From the 4th/10th to 8th/14th Century (Leiden: Brill, 2010), 44-5.

39  Al-Imam al-Haramayn al-Juwayni, al-Burhan fi usil al-figh, ed. Salah b. Muhammad b.
‘Uwayda, 2 vols. (Beirut: Dar al-Kutub al-Tlmiyya, 1997), 2:41.
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maslahafound in the precedent of the Companions of the Prophet Muhammad.
While the Companions did not take every maslaha into account when deriv-
ing law, where the source texts were silent they used their reasoned delibera-
tion (ra’y) to arrive at what they thought to be consistent with the Prophet’s
method of legislation (minhaj sharihi), as long as they did not contradict the
legal sources.*? Although he nowhere offers a concrete definition of maslaha, it
seems al-Juwayni uses it in the sense of a human worldly well-being,*! though
this well-being is to be discerned through revelation.

Abu Hamid al-Ghazali

In his final work on usual al-figh, al-Mustasfa min ‘ilm al-usul, Aba Hamid
al-Ghazali identifies three types of maslaha in relation to the law. The law
either affirms a maslaha, rejects it, or neither. The affirmed maslaha, al-Ghazali
writes, is used in géyas. A rejected maslaha is one that is expressly or impliedly
discounted by the law. Finally, there is the maslafa on which the law is silent,
which is termed the “unattested maslaha” (maslaha mursala). Al-Ghazali then
devises a hierarchy for the first category of maslahas based on their intrinsic
merit (quwwatihd ft dhatiha): The law may consider certain maslahas as nec-
essary (darurat), needed (hajat), or as improving (tahsinat) or embellishing
(tazyinat) the law’s efficacy.?

Properly grasping al-Ghazali’s definition of maslaha is critical to under-
standing his theory of it. Al-Ghazali states that the basic definition of maslaha
is procuring benefit or averting harm ( jalb manfa‘a aw daf madarra). This type
of maslaha serves the objectives and interests (salah) of people. However, al-
Ghazali explicitly states that this is not the type of maslaha he is concerned
with. Rather, maslaha, as a legal term of art, is “the preservation of the objec-
tives of the law” (al-muhafaza ‘ala magsud al-shar). The objectives of law are
five: The preservation of religion, life, intellect, lineage, and wealth. Further,
these objectives are the necessary maslahas the law upholds.*® Based on this,
I find myself in disagreement with Felicitas Opwis’ claim that al-Ghazali views
mankind’s maslaha as the “purpose” of the law** because al-Ghazali adopts a
deontic conception of maslaha which serves to safeguard the law’s objectives
and is not a telos in its own right. According to al-Ghazali, any instance where
the fulfillment of these objectives is ensured is considered maslaha.*> Thus,

40  Juwayni, Burhan, 2:30, 45.
41 Opwis, Maslaha, 45, 55.

42 Ghazali, Mustasfa, 2:478-81.
43 Ibid., 2:481—2.

44  Opwis, Maslaha, 67.

45 Ghazali, Mustasfa, 2:482.
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FIGURE 8.1 al-Ghazali’s theory of maslaha

to understand the objective of the law as maslaha and then define maslaha
as preserving the objective of the law would be circular. Al-Ghazali’s defini-
tion considerably constrains the scope and consideration of maslaha in legal
reasoning. Like al-Juwayni, al-Ghazali defines maslaha vis-a-vis the law, but he
adds that preserving the five objectives is necessary for any legal system that
aims to promote the wellbeing of its subjects (islah al-khalg).*®

The abstract notion of maslaha as the purpose of the law, I believe, was
problematic for al-Ghazali. Much of his career was spent engaging with and re-
futing doctrines of the falasifa (philosophers), Isma‘ilis, and antinomian Sufis.
Al-Ghazali declared certain doctrines held by the falasifa and Ismaflis to be
heretical (kuf; zandaqa). One of these doctrines was their view that the teach-
ings of the prophets in revelation are not actually true. According to them,
revelation conceals the true meaning of things (talbis) and serves to promote
worldly maslahas.*” Some of the falasifa, Isma‘lis, and the antinomian Sufis re-
fused to follow religious prescriptions, claiming that they had attained a higher
level of insight that relieved them of these duties which are intended to benefit
the laity in order to keep them from fighting each other and following their
base desires. By declaring their awareness of the law’s purpose, they did not
feel bound by it;*® they considered themselves bound by the law’s ends, not
its means. Al-Ghazali fought fiercely against adherents of this doctrine, whom
he dubbed the “ibahiyya,” or those who make the impermissible permissible.

Al-Ghazall's most significant innovation is the doctrine of magasid
al-sharia. It is utilized as a saving maneuver by which al-Ghazali is able to
integrate the concept of maslaha in his legal theory. Developing the doc-
trine of the maqgasid—which is extracted by inductively assessing the con-
tents of the positive law—is a move by which al-Ghazali is able to reintegrate

46  Ibid., 2:482.

47  Abu Hamid al-Ghazali, Faysal al-tafriga bayn al-islam wa'l-zandaqa, ed. Sulayman
Dunya (Cairo: ‘Isa al-Babi al-Halabi, 1961), 184; Griffel, Al-Ghazalt’s Philosophical Theology
(Oxford: Oxford University Press, 2009), 102.

48  Aba Hamid al-Ghazali, al-Mungidh min al-dalal wa'l-misil ila dht al-izza wa'l-jaldl, ed.
Jamil Saliba and Kamil ‘Iyad (Beirut: Dar al-Andalus, 1967), 119.
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rational normative ethical reasoning into legal reasoning:#° The five objectives
are universal and are sought out by all legal systems; hence, they are human
ends as well. Al-Ghazali also considers them to be known by necessity as ob-
jectives pursued by the law. In his earlier work on legal theory, Shifa’ al-ghalil
ft bayan al-shabah wa'l-mukhil wa masalik al-ta'lil, al-Ghazali writes that the
magqasid are rationally known and reason judges by them, even in the absence
of revelation (al-uqul mushira ilayhi wa qadiya bihi law la wuriad al-shar*).5°
This ethical deliberation, however, is circumscribed by the five magasid. In
certain situations, where revelation is silent, human beings are able to reason
within these limitations and establish normative content. Notably, the doc-
trine of the magasid fuses the first two of al-Ghazali’s definitions for ethical
value, thereby combining rational/human and revelatory elements.

Fakhr al-Din al-Razi

While al-Ghazali assumes a conservative posture when discussing the law’s
consideration of maslaha, al-Razi takes a more liberal stance. In contrast
to al-Juwayni, al-Razi accepts what he understands as the Maliki position
on maslaha. That is to say, a ruling that purely offers a maslaha, or in which
maslaha is preponderant, is necessarily prescribed since the purpose (al-
magqsud) of the law is to uphold the maslaha of people.5! Further, al-Razi sees
precedent for this in the practice of the Companions. The Companions, he
writes, did not follow the strict formalism of giyas that later jurists established.
Rather, they upheld maslahas based on their knowledge that it was the pur-
pose of the law (al-magsud min al-shara’’).52 Significantly, al-Raz1’s concept of
magqasid al-shart‘a is far broader than al-Ghazali’s; it contemplates all levels
of maslaha, not simply those that are considered necessary.

Al-Razi is careful to note that God does not legislate with the purpose of
benefitting humankind; instead, since rulings in the revealed law are always
concomitant with maslaha, one may assume the presence of maslaha when

49  Aaron Zysow identifies this reconciliation between law and Ash‘ari ethics. The Economy of
Certainty (Atlanta: Lockwood Press, 2013), 199.

50  Abtx Hamid al-Ghazali, Shifa’ al-ghalil fi bayan al-shabah wa'l-mukhil wa masalik al-ta i,
ed. Muhammad al-Kubaysi (Baghdad: Raasat Diwan al-Awqaf, 1971), 162.

51 Fakhr al-Din al-Razi, al-Mahsil fi ilm usul al-figh, ed. Jabir Fayyad al-‘Alwani, 6 vols.
(Beirut: Mu’assasat al-Risala, 1997), 6:165; See also Ibid., 2:77-80; Opwis, Maslaha, 124-5.
Malik’s view of maslaha was rejected by most Shafi‘q jurists because it was viewed as being
too lax and rational. According to al-Juwayni, every jurist agrees, even Malik b. Anas, that
not every maslaha is legally relevant. Malik’s mistake, he continues, was not in his laxity,
but in his misunderstanding and misapplication of the law by relying on the precedent of
the Companions with no consideration paid as to its context. Juwayni, Burhan, 2:161, 206.

52 Razi, Mahsul, 6167.
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FIGURE 8.2 al-Razl’s theory of maslaha

deriving law.> By virtue of his Maliki view of maslaha, al-Razi advances a
“thoroughly consequentialist” legal theory.>* Ayman Shihadeh succinctly
states it as follows: “... al-Razi implements consequentialism not only as the
background on which the revealed law is superimposed, but also as the chief
rational normative principle in jurisprudence through which the law is refined
and extended.”5® With al-Razi, therefore, maslaha becomes the bona fide pur-
pose of the law.

Sayf al-Din al-Amidi

For al-Amidi, every ruling entails a rationale (hikma), and the rationale is the
purpose of the ruling.56 He asserts that the purpose of legislation (al-magsud
min al-shar°) is to either procure maslaha, avert madarra, or both, as they relate
(bi’'l-nisba) to human beings. The purpose of the law is likely to coincide with
human ends since that is suitable for humankind (mul@im lah wa muwafiq
li-nafsihi).57 Instead of laying out a typology of maslaha like al-Ghazali and
al-Razi, al-Amidi does this for the purpose of the law: A purpose can be neces-
sary, needed, or complimentary. Again, the necessary purposes are the pres-
ervation of the five universals.>® Whereas al-Razi states that maslaha is the
purpose of the law and expanded the law’s purpose to all the levels of maslaha,
al-Amidi similarly does so by elaborating this typology in terms of the law’s
magqasid and affirming a purpose for the law at every level. Further, al-Amidi
uses the term magsud instead of maslaha, but states that the rationale of the
law is the magsud, which is to procure benefit and deter harm. In effect, he
equates the law’s purpose with maslaha.

53  Shihadeh, Teleological, 97—101. See also Rami Koujah, “Divine Purposiveness and its Impli-
cations in Legal Theory: The Interplay of Kalam and Usul al-Figh,” Islamic Law and Society
23:4 (2017).

54  Ibid., 73.

55 Idem., “Theories of Ethical Value in Kalam,” 404.

56  Sayf al-Din al-Amidi, al-Thkam fi usil al-ahkam, 4 vols. (Cairo: Matba‘at al-Ma‘arif, 1914),
3:289.

57  Amidi, Ihkam, 3:389; Weiss, The Search for God’s Law, 601—2.

58  Amidi, Ihkam, 393-6.
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Al-Amidi argues that legal rulings are prescribed for human purposes
(magasid al-ibad) according to rationally established arguments and by con-
sensus. Since it is established that God legislates for the maslaha of mankind,
we can conclude that the maslaha identified in a ruling is the intended purpose
behind it.5® Al-Amidi contends that maslaha is rationally known. The Com-
panions, he writes, relied on probable knowledge (zann) and considered opin-
ion (ra’y) for certain rulings. Thus, ‘Umar b. al-Khattab (d. 23/644) decreed the
punishment of eighty lashes for drinking wine based on a saying of ‘Ali b. Abi
Talib (d. 40/661): “In my opinion (ara) if one drinks he becomes intoxicated; if
he becomes intoxicated he maunders; if he maunders he slanders. Therefore,
in my opinion he should receive the punishment of the slanderers.” Al-Amidj,
however, disagrees with al-Razi on the latter’s view that all maslahas (pure or
preponderant) are considered by God’s law. Every legally relevant maslaha,
instead, must be grounded in revelation.6°

3 The Legal Philosophy of al-Izz b. ‘Abd al-Salam (d. 660/1261)

Shafi1 jurists developed and adapted their understanding of maslaha over
time, gradually allowing it to take on greater normative significance. While
earlier jurists regarded maslaha as unknowable, later ones used maslaha as
the principal normative claim, defined by human standards, upon which the
law is established. As a result, human interests became a standard by which
to assess the validity of legal determinations. In al-Qawa‘id al-kubra, al-1zz b.
‘Abd al-Salam, an Ash‘ari-Shafif jurist, elaborates on maslaha®! in far greater
depth than the aforementioned authors. While the earlier jurists discussed
maslaha in the highly technical context of giyas, al-1zz discusses maslaha
more broadly and presents a sophisticated theorization of it that betrays both
Ash‘ari and Mu‘tazili influences. Though clearly indebted to prior thinkers, al-
‘Izz’s ideas are also remarkably original and often times radical. He manages

59  Ibid., 3:411—2.

60 Koujah, “Divine Purposiveness,” 208; Weiss, The Search for God’s Law, 670.

61  Almost every mention of maslaha in al-Qawa‘id al-kubra is contrasted by the author
with mafsada, the former’s antithesis. Maslaha is often linked to God’s command and
mafsada to His prohibition. Thus, an obligatory (wajib) maslah is contrasted by a forbid-
den (mahzur, haram) mafsada; recommended (mandub) acts, likewise, are contrasted to
reprehensible (makrih) acts. To eliminate redundancy, only aspects of maslaha will be
discussed and mafsada will be discussed where it is felt to be important. The reader can
assume, though, that every reference to maslaha is contrasted by the author with a refer-
ence to mafsada.
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to successfully integrate several Mu‘tazili ideas while firmly upholding the axi-
omatic tenets of Ash‘arism.

Ethical Value and the Nature of Legal Rulings
Al-Tzz does not subscribe to the early Ash‘ari position on ethical value. Where
al-Izz departs is in defining good (husn) and bad (qubh) vis-a-vis worldly
maslahas. Worldly masalahas and their causes (asbab) are known as a mat-
ter of necessity (daruriyat) and through experiences (tajarib), customs (‘adat),
and probabilistic considerations (al-zunun al-mutabarat).5? He writes:

Whoever wants to know ... the maslahas and mafsadas, which of them
preponderates and which is preponderated over, then he should assess
it by his intellect (‘aglihi) on account of the fact that revelation (al-shar)
has not addressed this. Upon this, then, one bases (yabni) legal rulings.
There will be no ruling from them that [does not have an intelligible
maslaha or mafsada] except that God has commanded His servants with
it as an act of ritual obedience without informing them of its maslaha or
mafsada. By this the goodness and badness of actions (husn al-af'al wa
qubhuha) is known.53

The maslaha of legal rulings, in most cases, is assessed according to a ratio-
nal standard. Reversing the classical Ash‘arl formula, al-Izz writes that most
worldly maslahas are known by reason, and it is known to every intelligent
being, prior to the advent of revelation (gabla wurud al-shar), that procuring
maslaha is praiseworthy and good (mahmud** hasan).%* Thus, according to
al-Tzz, good and bad are known by a combination of both reason and revela-
tion. While it is known that everything commanded obtains a maslaha,5 the
content of the maslaha is known by reason. Al-Izz’s commitment to Ash‘arism
is demonstrated in that he does not allow for the derivation of legal rulings
based on the rational calculations of maslaha alone.

Elsewhere, al-Izz discusses the nature of ethical value as it relates to
maslaha, mafsada, and legal rules. Human actions in their outward form can
be good, bad, or contingent on a resulting maslaha. An action that is good in
form (hasan fi suratihi)—because it normally produces a maslaha—would be

62  ‘Izzal-Din ‘Abd al-Aziz b. ‘Abd Al-Salam, al-Qawa'id al-kubra (or Qawa'id al-ahkam ft islah
al-anam), ed. Nazih Kamal Hammad and ‘Uthman Jumu‘a Damiriyyah, 2 vols. (Damascus:
Dar al-Qalam, 2000) 1:13.

63  Ibid., 1:13—4.

64 Ibid., 1:7-8.

65  Ibid., 111
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made permissible or obligatory by virtue of itself (li-dhatihi). For instance, an
action that produces a maslaha would be good as long as it is not outweighed
by a concomitant mafsada. An action can also be bad in form (qabih li-suratihi)
and would be intrinsically (l-‘aynihi) prohibited or disliked. Such an action
would be bad as long it is not outweighed by a concomitant maslaha. An exam-
ple of the latter would include the act of killing. Al-Izz would consider killing
bad by virtue of its form and thus prohibited, but killing may be permissible
if it is outweighed by a concomitant maslaha, such as killing that results from
self-defense. However, that which is totally bad (afrata qubhuhu), such as for-
nication, could never be permissible, seemingly because it could never result
in any type of maslaha.

The third category of actions are those that are not described as good or bad
according to an intrinsic quality, but their rulings differ according to a conse-
quent rmaslaha or mafsada. If a maslaha merits the qualification of being rec-
ommended, permissible, or obligatory, a ruling that produces such a maslaha
assumes that qualification. Examples of such actions include eating, drinking,
and sexual intercourse. The act of eating assumes the same form in every cir-
cumstance, but it may be recommended, obligatory, prohibited, or disliked de-
pending on a resultant maslaha or mafsada that the law deems worthy of such
anorm.% In other words, a legal qualification of recommendation, obligation,
or permissibility attaches based on the value of the consequent maslaha. If
an action produces a maslaha that the law considers as meriting the status
of being obligatory, that action becomes obligatory. The upshot is that al-Tzz
defers the authority to grade and evaluate maslahas, and hence the normative
basis of legal rulings, to revelation.

Al-Izz expands on the difference between actions to which legal rulings
directly apply and actions to which legal rulings attach by virtue of their con-
sequences. The former category is divided by al-Izz into two types. The first
type includes actions that are intrinsically good and have good consequences
(hasan fi dhatihi wa thamardatihi), e.g., knowledge of God and His attributes.
The second type includes actions that are intrinsically bad and have bad con-
sequences (qabih fi dhatihi wa-thamaratihi), e.g., ignorance of God.5” The
author affirms for certain actions an intrinsic ethical value, a position firmly
rejected by early Ash‘aris, though he adheres to the Ash‘ari position on the on-
tology of ethical value. For Al-1zz, ontological commitments are confirmed by
a different class of actions, that is, those to which legal rulings attach by virtue
of the action’s consequences. Like the third category of actions mentioned in

66  Ibid., 2:199.
67 Ibid., 2:188.
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the previous paragraph, these actions always maintain the same form (e.g., the
act of eating). Such an action can be prohibited due to its bad consequences
(li-qubh thamaratihi, e.g., eating carrion), commanded due to its good conse-
quences (li-husn thamaratihi), or made permissible (mubah) due to a poten-
tial maslaha that may result from the performance or nonperformance of that
action.5® Accordingly, it can be inferred that the majority of actions receive
their legal qualification on the basis of their consequences.

We are now in a position to examine the definitions al-‘Izz provides for his
terminology in order to understand what kinds of maslahas are of normative
significance. The author writes that maslaha and mafsada are conventionally
expressed by such words as good (khayr) and evil (sharr), benefit (naf*) and
harm (darr), and virtues (hasanat) and vices (sayyi'at) because “all maslahas are
beneficial, virtuous goods and mafsadas, as a class, are harmful, wicked evils.”69
The author then explains the true meaning of maslaha and mafsada (hagigat
al-maslahawa-l-mafsada). Maslaha is of four types: pleasure (al-ladhdhat) and
its causes and happiness (al-afrah) and its causes (asbab). Mafsada, likewise,
is of four types: pain (al-alam) and its causes and distress (al-ghumum) and its
causes. Further, each of these relates to either the worldly life or the Hereafter.
Pleasure, happiness, pain, distress, and their causes, that relate to the worldly
life, are known as a matter of lived experience (‘adat). Their counterparts in
the Hereafter, on the other hand, are known through revelation.”®

To safeguard against a hedonistic theory of value, al-1zz writes that maslaha
and mafsada are expressed either veridically (hagqiqt) or tropically (majazi).
Veridically, maslaha is pleasure and happiness, and mafsada is pain and dis-
tress. Tropically, maslaha refers to the causes of pleasure and happiness, and
mafsada refers to the causes of pain and distress. This holds true since it is
possible that the causes of pleasure and happiness are mafasadas, or vice
versa. Thus, a cause of maslaha, which itself could be a mafsada, could be
commanded or made permissible not for its being a mafsada, but because
it causes a maslaha. To explain this concept, al-Izz writes that punishments
are not legislated because they pose a mafsada, but because they result in a
maslaha which is their underlying purpose (al-magsida min shar‘yyatiha).™
All punishments are “mafsadas that the law has required in order to attain the
veridical maslahas (al-masalih al-hagigiyya) that result from them.””? By this

68 Ibid., 2:188.
69  Ibid., 1:7.

7o  Ibid., 115-6.
71 Ibid., 118—9.
72 Ibid., 1219.
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understanding, fornication would not be considered a maslaha because, even
though it produces pleasure and happiness, it is in truth a cause for pain and
distress. The normative grounding of the law, then, is based on the action’s
consequence, and, contra al-Razi, al-Izz’s taxonomy privileges an objective
notion of ethical value.

The Epistemology of Maslaha

As noted above, according to al-‘Izz, the maslahas of the Hereafter are known
by revelation and those of this world are known by necessity, experiences,
norms, and considered opinions. Al-Izz also affirms an innate disposition
(tab) by which maslaha is known: Humans instinctively prefer things that
offer a greater maslaha.”™ Their constitution ( jibilla) inclines towards pleasure
and happiness and is repulsed by pain and distress.”® In a tone reminiscent of
the Mu‘tazilis, al-Izz writes that God has created in most people characteris-
tics (akhlaq) that draw them towards every good (hasan) and deter them from
every bad (gabih) so that they may benefit from this disposition in the absence
of a revealed law (al-fatarat bayn al-rusul), be aware of the rationale (hikma)
in the law when it is revealed by the prophets, and be grateful for it. Noble peo-
ple seek the same things that the divine laws seek. Some people, however, are
tested with having ignoble characteristics, which they must strive to oppose in
order to attain happiness. People also have desires for things that are beneficial
(yanfa‘)—coinciding with things that are obligatory, recommended, or per-
missible in the law—and aversions against things that are harmful (yadurr)—
coinciding with things that are prohibited or with the neglection of things that
are obligatory.” This innate disposition that God instilled ( fatara) in people
provides knowledge for most worldly maslahas so they may be pursued.”® Al-
‘Izz writes that “most of what [human] dispositions strive for is also what the
revealed laws strive for.””7 There is a natural affinity, therefore, between human
nature and the revealed law. Most maslahas considered by the law are evident
for most people: “Justice, good conduct, and giving to relatives?® are known to
be good (malam* husnuhu) by every person; likewise, immorality, ill conduct,
and oppression are known to be bad (ma%iam*» qubhuhu) by every person.””®

73 Ibid., 1:9.

74  Ibid, 1:22.

75  Ibid., 1:164-5.

76 Ibid., 2:110.

77 Ibid, 2m0.

78  This is a reference to Qur’an 16:9o.
79  Ibid, 2194.
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Regarding this natural human disposition, there are two things al-Izz dis-
cusses that are worth noting. First, the rationale (hikma) of revealed rulings
may or may not be intelligible (ma‘qi! al-mana). A rationale is intelligible
when the maslaha that is produced or mafsada that is averted by a legal ruling
is rationally known. When it is unknown, the ruling is considered to be legis-
lated as a matter of ritual (taabbud).8° Al-1zz provides the following maxim
(dabit): Once a pure maslaha is apparent then the action is pursued; if a pure
mafsada is apparent then the action is avoided; if the situation is unclear then
one must exercise caution.8! Secondly, al-‘Izz writes that pursuing maslaha is
based on probabilistic knowledge (zann); that is, the results sought are not
certain.82 These two considerations qualify al-Izz’s views on the congruency
between human disposition and the divine law, and the rational capacity to
evaluate good and bad actions.

Since a legal ruling is not guaranteed to produce the consequence that
is the purpose underlying it, individuals are not held accountable for procur-
ing the actual maslaha. Rather, one is only charged with the causes (asbab), i.e.
the actions that are a means to occasioning the ends.82 Accordingly, the means
assume the rulings merited by their ends (l-l-was@’il ahkam al-magasid).8*
Significantly, this conceptualization safeguards against consequentialist legal
reasoning that justifies the means by the ends. According to al-Izz, individuals
must act in accordance with the law’s prescriptions—the means—and not in
pursuit of the law’s purpose—the ends.

In short, legal rulings apply to actions that are the means to the ends.
Maslaha is procured when the means cause the ends. Importantly, evalua-
tive judgements relate to the ends since the ends signify the real, or veridical,
maslaha or mafsada. But since legal rulings attach only to the means, reason
cannot produce legal rulings. For al-Izz, revelation is the sole source of legisla-
tion; it accords with human nature and both are motivated towards the same
ends. Thus, at minimum, human nature provides reasons for complying with
the revealed law.

80 Ibid., 1:28, 165,

81 Ibid., 83—4.

82 Ibid., 1:6; 2:35, 109.

83 Ibid., 1:23. See also Ibid., 2:126, 260.
84  Ibid., 1177.
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The Relationship between Law and Maslaha

Al-Izz affirms a congruency between human nature and the revealed law, but
to what extent does the law pursue maslaha? For al-1zz, maslaha pervades
every aspect of the law. He writes that “the Shari‘a [consists of] exhortations
(nasa’ih) either to avert mafsadas or to procure maslahas.”®> This telos exists
in the Sharta irrespective of how minuscule or considerable the maslafa may
be.86 Al-Tzz upholds what was previously characterized as a Maliki typology of
maslaha: Actions that serve a pure maslaha will be obligatory, recommended,
or permissible, and so on and so forth.87

The law’s purpose of procuring maslaha and averting mafsada reigns so par-
amount in al-Izz’s legal philosophy to the extent that he allows for limited cir-
cumstances in which people may pursue impermissible means for good ends.
Al-Izz, as a general rule, holds that “if the unlawful (haram) is widespread such
that permissible [means] are unavailable, then it is not required of the people
to be patient until [a situation of] necessity (darira) arises. This is because
patience would lead to widespread harm (al-darar al-‘amm).”88 Moreover, in
such circumstances it is permissible to partake in the unlawful according to
one’s needs (al-hajat).8%

Interestingly, al-‘Izz contends that whoever considers the purpose of the law
(magasid al-shar) in procuring maslahas will come to the conviction (i{tigad)
or deep knowledge (irfan) of the impermissibility of neglecting such maslahas
even in the absence of a specific directive based on scripture (nass), consen-
sus ({§jma’), or giyas. According to al-Izz, “understanding the spirit of the law
requires this ( fa-inna fahm nafs al-shar yujib dhalik).”*° As an analogy, the au-
thor writes that one may have an intimate knowledge of God’s law similar to a
nobleman’s associate who, by virtue of his familiarity with the nobleman’s likes
and dislikes, would be able to issue a judgement in accord with the nobleman’s
taste even in his absence.”!

85 Ibid., 1:14.

86  Ibid., 1:39.

87  Ibid., 1:40—41.
88  Ibid., 2:79-8o0.
89  Ibid., 2:313—4.
go Ibid,, 2:314.
91 Ibid, 2: 314-5.
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4 Conclusion

Linterpret al-‘Izz’s ethics as follows. He is an Ash‘ari by ontology: Moral facts do
not correspond to metaphysical features, but instead turn on the consequenc-
es of actions.? His epistemology is Mu‘tazili: Reason can judge what is good
and bad by evaluating consequences and, moreover, the content of maslaha is
objective. This is established by al-1zz’s division between veridical and tropical
maslaha and thus differentiates his theory from al-Razi’s.

We are left with three types of actions: (1) Actions that are intrinsically good
(hasan fi dhatiha) because they always produce good consequences, such as
the belief in God. (2) Actions that are good in form (hasan fi suratihi) because
they normally produce good consequences but may be bad when they fail to
do so, such as speaking the truth. (3) Finally, the value of some actions, such as
eating fruit, will always depend on their consequences since such actions do
not have a natural tendency towards good or bad consequences.

So, is al-Izz an objectivist or theistic subjectivist? The question is mislead-
ing if by it we mean to squarely place al-Izz within the camp of the Mu‘tazilis
or Ash‘aris with respect to the question of ethical value. Although, for al-Izz,
maslaha is defined by human perceptions of pleasure and pain, these percep-
tions can misfire when the maslaha in question is actually tropical. Such is
the case of fornication, which produces an immediate perception of pleasure
but actually results in harm. Because of this human capacity to err, the law is
a more reliable index of the good, though it does not define the good. While
al-Izz affirms the Mu‘tazili notion of a natural consonance between reason
and law and commits to a rationalist definition of ethical value, he also takes
the Ash‘aris view that revelation is the sole source of legal norms (though rea-
son may be delegated independent authority in exceptional circumstances). In
summary, in the absence of revelation (gabla wurid al-shar) the good may be
intelligible and normative, but no legal responsibility follows.%3

92 In this way, al-1zz would be considered a realist by contemporary philosophers since the
factuality of moral propositions turns on actual consequences.

93  Al-Tzz’s theory seems to share many similarities to Ibn Taymiyya’s, which receives a thor-
ough treatment by Sophia Vasalou in a monograph the insights of which I was unable
to incorporate at the time of authoring this essay. See Sophia Vasalou, Ibn Taymiyya’s
Theological Ethics (New York: Oxford University Press, 2015).
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CHAPTER 9

A Conservative Jurist’s Approach to Legal Change
Ashraf Alt al-Thanawi on Women'’s Political Rule

Salman Younas

1 Legal Theory and Language

The position that a woman cannot be political ruler was a point of general con-
sensus amongst scholars of the four Sunni schools who identified being male
as a condition for an individual to assume such a role.! The primary textual
evidence cited for this position was the prophetic tradition narrated by Aba
Bakra, “No nation shall prosper who assign their affair to a woman.”? Schol-
ars identified a number of reasons underlying the prohibition deduced from
this tradition: women were deficient in their intellect and, therefore, could not
soundly exert authority over others; women were not permitted to mingle with
members of the opposite gender and appear in the public eye; men possessed
a degree of social superiority over women on account of being their caretak-
ers; and women were unable to effectively carry out certain state actions,
such as warfare. Despite each of these points being forwarded to justify the
prohibition in question, the legal reasoning used to derive it from the prophet
tradition narrated by Abu Bakra returned to a theory of language espoused
by legal scholars. It is this theory that is essential to understanding scholarly
conclusions that generalized the prohibitive scope of Abu Bakra’s narration.
Discussions concerning linguistic signification and interpretation are prom-
inent in works of legal theory (usii/ al-figh) and aim to establish and detail a
purportedly essential relationship between words, the structures of language,
whether morphological or syntactical, and meaning. Language, according

1 Muhammad Amin ibn ‘Abidin, Radd al-Muhtar ‘ala Durr al-Mukhtar, 5 vols. (Beirut: Dar Thya
al-Turath, 1987), 1:368; Muhammad ibn Ahmad Uish, Minh al-Jalil Sharh Mukhtasar Khalil,
g vols. (Beirut: Dar al-Fikr, 1984), 8:259; al-Khatib al-Shirbini, Mughni al-Muhtaj ila Ma‘rifat
Ma‘ant Alfaz al-Minhaj, ed. Muhammad Khalil ‘Aytani, 4 vols. (Beirut: Dar al-Mafifa, 1997),
4:168; Muwaffaq al-Din ibn Qudama, al-Mughni, ed. ‘Abd al-Fattah Muhammad Hulw & ‘Abd
Allah ibn ‘Abd al-Muhsin Turkj, 15 vols. (Riyadh: Dar ‘Alam al-Kutub, 1997), 14:12—13.

2 Muhammad ibn Isma‘l al-Bukhari, al-Jami‘ al-Sahih, ed. Muhammad Zuhayr Nasir, g vols.
(Beirut: Dar Tawq al-Naja, 2002), 6:8, 9:55; Muhammad ibn Isa al-Tirmidhi, al-Jami‘ al-Kabir,
ed. Bashshar ‘Awwad Marif, 6 vols. (Beirut: Dar al-Gharb al-Islami, 1996), 4:111; Ahmad ibn
Shu‘ayb al-Nasa'i, Sunan al-Nasa’t, ed. Mashhar Hasan (Riyadh: Maktabat al-Marif li-l-
Nashr wa-l-Tawzi, 1996), 809.
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to legal scholars, was created at some primordial moment when utterances
(alfaz) were assigned (wad‘) particular meanings. Since this initial assignment
was the original meaning intended for a word, it also constituted the literal
(hagiga), plain, and veridical usage of that word.® For example, morphologi-
cal imperatives signify obligation or prohibition because the original assign-
ment of the imperative, or its literal meaning, was deemed to be such by the
assigner.# Since expressions possessed a literal and original usage, the general
presumption was that the intended meaning being conveyed by a speaker
was the literal or plain sense of an expression, a point expressed by the legal
maxim “the base presumption in speech is the literal sense.”> The literal sense
could be left for a metaphorical (majazi) interpretation only when there was
evidence to support such a departure, such as context. Thus, a morphological
imperative uttered by an individual to someone in a position of authority is
plausibly interpreted as a request as opposed to a demand given the status of
the addressee.®

The literal sense could also be applied to all instances of a particular class.
This general (‘amm) application of the literal sense was achieved through the
usage of expressions that inherently conveyed generality, such as “all” (ku/) or
“whatsoever” (ma), or through linguistic structures, such as the negation of
an indefinite noun.” When a general linguistic form was used, the majority
of scholars stated that it was evidence that the lawgiver intended to apply a
ruling to all the members of a class, while a minority stated that general lin-
guistic forms only allow for a ruling to be applied to some in the class or that
no presumption could be made without additional evidence.® Despite this dis-
agreement, even the majority position conceded that the general form almost
always came specified. This was known to jurists as takhsis al-@Gmm, or the

3 ‘Abd al-Aziz ibn Ahmad al-Bukhari, Kashf al-Asrar ‘an Usal Fakhr al-Islam al-Bazdawt,
4vols. (Beirut: Dar al-Kitab al-‘Arabi, 1974), 2:39—40; Badr al-Din al-Zarkashi, al-Bahr al-Muhit,
ed. ‘Abd al-Qadir al-Ani, 6 vols. (Kuwait: Wizarat al-Awgaf wa-l-Shw’an al-Islamiyya, 1992),
2:152-53.

4 ‘Ali ibn Muhammad al-Bazdawi, Usul al-Bazdawi, ed. S2’id Bakdash (Beirut: Dar al-Basha'ir,
2016), 122—23; al-Zarkashi, al-Bahr, 2:348.

5 Al-Bukhari, Kashf al-Asrar, 1:70, 300, 3:126; al-Zarkashi, al-Bahr al-Muhit, 2:191; Zayn al-Din ibn
Nujaym, Ashbah wa-l-Naza’ir, ed. Muhammad Muti‘ al-Hafiz (Beirut: Dar al-Fikr, 1999), 77.

6 Al-Zarkashi, al-Bahr, 2:336—48.

Al-Bazdawi, al-Usul, 202—15; al-Zarkashi, al-Bahr, 3:62—63.

8 Al-Bazdawi, al-Usil, 190-95; al-Zarkashi, al-Bahr, 3:17—21. For the theological background of
these debates see Aron Zysow, The Economy of Certainty: An Introduction to the Typology
of Islamic Legal Theory (Atlanta, Georgia: Lockwood Press, 2013), 80—86.

~



A CONSERVATIVE JURIST’S APPROACH TO LEGAL CHANGE 155

specification of the general, and indicated that the lawgiver did not intend the
literal meaning outwardly entailed by an expression.®

The literal or metaphorical interpretation of an expression depended on
the availability of contextual indicants (gar@’in). Many scholars of legal theory
identified three broad categories of indicants: (a) textual (lafzi), (b) rational
(‘aglr), and (c) extra-textual (hali), all potentially serving as evidence assisting
in clarifying the intent of a speaker through specification, abrogation, addi-
tion, definition, or explanation.! For example, the Qur’an states that God sent
a wind to the people of Hiid “destroying everything by the commandment of
its Lord.” (46:25) Here, the word “everything” (kul) was not understood literally
as the verse continues by stating, “in the morning there was nothing to be seen
but their dwelling places,” a textual indicant affirming that not everything was
destroyed. Another example is the prophetic tradition, “Do not sell that which
is not in your possession (/a tabi‘ma laysa ‘indaka).” Despite the fact that this
prophetic tradition uses a particle of generality (harf al- umam), many scholars
permitted ‘forward sales’ (salam) involving payment up front for the produc-
tion and future delivery of a good not yet in existence. Among the arguments
forwarded for this exception was the prohibition being conveyed in a context
where forward sales were customarily transacted without prophetic censure.

The importance that scholars of legal theory assigned to linguistic signifi-
cation and interpretation stemmed in large part from a doctrinal perspective
that viewed the Arabic language as possessing a unique status reflected both
in the inimitability of the Qur’an and the eloquence of the Arabs, the foremost
of whom was the figure of the Prophet. Following from the notion that the
speaker of language knew the original meanings that constituted the literal
usage of words, their potential metaphorical usages, and the various linguis-
tic conventions present in that language, it was natural to assume that words
and linguistic structures were chosen carefully by the lawgiver, whether God
or the Prophet, to convey a particular meaning. As such, the meanings con-
veyed by the primary texts could be understood from the rules and structures
of language in predictable ways, and the results arising from the exercise of
legal theory were predictable as well. Consequently, classical legal theory took
on a highly formalistic appearance by attempting to restrict meaning to the

9 For a detailed discussion on takhsis see Zysow, The Economy of Certainty, 76—93; Wael
Hallaq, A History of Islamic Legal Theories (Cambridge: Cambridge University Press, 1997),
45-47.

10  Al-Zarkashi, al-Bahr, 2:191-93. For more on contextual indicants see Wael Hallag, “Notes
on the Term Qarina in Islamic Legal Discourse” in Journal of American Oriental Society 8,
no. 3 (July-September 1988), 475-8o0.
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observable features of language with the hopes of constraining the presupposi-
tions of an interpreter and confining legal rule deduction to a more systematic
interpretive method.!!

However, as Sherman Jackson argues, classical legal theory is only putatively
formalistic and could neither exclude nor take account of the presupposi-
tions that inform legal interpretation.!? Thus, for example, while the search for
indicants was required before making a presumption in favor of the literality
of a text or evidencing a metaphorical intent, the actual decision by a jurist to
search for indicants and the assiduousness by which he did so would return
to a number of factors, such as his own set of concerns, presuppositions, and
the relative importance he assigns to the interpretation of a particular text.
As Jackson rhetorically asks:

Is there really anything in the morphological composition of a word
or the syntactical structure of a sentence that would tell us the precise
level of assiduousness to exert in locating or eliminating the existence of
relevant gara’in?'3

Additionally, when a jurist was sufficiently motivated to inquire into the ex-
istence of potential indicants, the works of legal theory provided only broad
guidelines. Works of legal theory do discuss the extent to which a scholar
must search for indicants before making a presumption of generality: some
said one must be certain no indicants exist; others stated one must be reason-
ably sure (ghalabat al-zann); another group said that minimal research was
sufficient.* However, understandings of “certainty”, “reasonable surety”, and
what constitutes “minimal research’, are themselves subjective. In other words,
rules systematizing in any substantial manner an actual process through
which the existence of contextual indicants could be determined or the actual
intent behind a word or statement discovered were absent. These determina-
tions were largely contingent upon the subjective motivations and consider-
ations of individual jurists. As such, a jurist was afforded significant liberty in
modifying his or her application of legal theory to fashion and justify a legal
interpretation.

11 Sherman Jackson, “Fiction and Formalism: Towards a Functional Analysis of Usul al-Figh,”
in Studies in Islamic Legal Theory, ed. Bernard Weiss (Leiden: Brill, 2002), 191.

12 Ibid., 192.

13 Ibid, 193.

14  Al-Zarkashi, al-Bahr, 3:49.
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2 The Classical Position on the Political Rule of Women

The formalism of classical legal theory and the rules governing the general
form, specification, and contextual indicants provide the framework within
which the classical position on women’s political rule can be understood, as
well as the legal verdict of al-Thanaw1. As mentioned previously, the primary
textual justification that scholars settled upon for this legal ruling was the nar-
ration of Abu Bakra, which was transmitted in a number of variant wordings
all of which preserve an important linguistic structure, namely the negation
of an indefinite noun, which was considered a general form.!5 This was the lit-
eral sense imparted by the prophetic tradition and specifying it would require
additional evidence. The impermissibility of a woman being political ruler
was deduced from the fact that such rule was identified as a cause for misfor-
tune, which was clearly to be avoided. This was extended to the entire class of
women since the literal sense of the prophetic tradition did not single out a
specific group of people but any people (gawmun) who appoint any woman
(imra’atan) as political ruler as signified by the indefinite forms of both words.

The utterance of this prophetic tradition being occasioned by a particular
circumstance (sabab), namely the appointment of a woman as ruler of Persia,
is affirmed in its major variants.'® However, the circumstance was itself insuffi-
cient in specifying the prophetic tradition as being in reference to Persia or the
person of Buran, the leader of Persia. Here, scholars returned to the primacy
accorded to language within legal theory in order to reject the claim for speci-
fication based on circumstance. Classical legal theory did recognize the impor-
tance of non-linguistic context to interpretation but the majority of scholars
held that the circumstance provoking a revelatory utterance was insufficient
in itself to evidence a more specific intent on the part of the lawgiver, a point
affirmed in the legal maxim, “consideration is given to the generality of the
wording, not the specificity of circumstance.”” The majority of scholars argued
that it was the wording of the lawgiver that revealed his intent, and the usage
of the general form indicated that the lawgiver intended a general legal ruling
even if it was in response to a specific inquiry or event.

15  For example, the wording related by al-Bukhar is lan yuflih gawmun wallic amrahum
imra‘atan where the word “nation” (gawm) is indefinite and preceded by a negation (lan).
See al-Bukhari, al-Sahih, 6:8, 9:55.

16  Ibid. Here, Abu Bakra identifies the Prophet making this statement when he “heard the
news that the Persians had appointed Chosroe’s daughter as their queen.”

17  Al-Zarkashi, al-Bahr, 3198. As with the general term and specification, the author points
out that this principle has several details and exceptions. However, since these are not di-
rectly relevant to the current discussion, I have chosen not to discuss them in this article.
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Though the circumstance occasioning this prophetic tradition was deemed
insufficient as evidence of specification, the more interesting question is
whether other indicants existed that could lend support to a narrower in-
terpretation of this tradition. Some scholars in the modern period have ref-
erenced the Qur’anic narrative of Bilqis, the Queen of Sheba, as one such
indicant. According to Yusuf al-Qaradawi, the figure of Bilqis presented in the
Qur’an is one of a model political ruler who relies upon deliberation when
formulating decisions, a narrative that serves as evidence for the permissibility
of women being appointed as heads in modern day nation-states.!® Similarly,
progressive Muslims cite the narrative of Bilgis to show that the Qur’an does
not restrict women from positions of political authority. Amina Wadud, for
example, states that the Qur’an depicts Bilqis “extremely well” and “celebrates
both her political and religious practices.”®

Despite the fact that the Qurianic nature of Bilqis’ narrative provides it a
degree of strength classically deemed higher than the narration of Aba Bakra
in certain regards, such as being decisive in establishment (qgat 7 al-thubut),?°
its mention is virtually non-existent in legal works, while exegetes generally
treat her as a minor part of a larger historical narrative focusing on the Prophet
Sulayman. Any discussion regarding the legal implications of her narrative on
normative understandings of female political rule were brief and dismissed
by referring to the narration of Abii Bakra. Mohammad Fadel mentions the
following exegetes who introduce the narration of Abai Bakra in connection
with the narrative of Bilqis: Abt Bakr ibn al-‘Arabi (d. 543/1148), Abu Hayyan
(d. 745/1344), al-Baghawi (d. 516/1122), al-Qurtubi (d. 671/1273), al-Mawardi
(d. 450/1058), and al-Shirbini (d. 994/1586).2! In all of these works, the tradition
of Abii Bakra is the primary, if not the only, textual evidence cited to prohibit
the political rule of women.

Alongside the citation of this prophetic tradition, some of the aforemen-
tioned exegetes justified the prohibition in view to the nature of women, their
inability to execute certain state actions, and the prohibition on opposite

18  Yasuf al-Qaradawi, Min Figh al-Dawla fi al-Islam (Cairo: Dar al-Shurtiq, 2001), 174-76.

19  Amina Wadud, Quran and Woman: Rereading the Sacred Text from a Woman’s Perspective
(Oxford: Oxford University Press, 1999), 40, 89.

20  This was on account of its Qur'anic nature as the entirety of the Qur'an was viewed as
decisively transmitted.

21 Mohammad Fadel, “Is Historicism a Viable Strategy for Islamic Law Reform? The Case of
‘Never Shall a Folk Prosper Who Have Appointed a Woman to Rule Them,” in Islamic Law
and Society 18 (2011), 169 f.n. 129.
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genders intermingling. Ibn al-‘Arabi, for example, quotes Abu Bakr al-Baqillani
(d. 403/1012—13) as stating that political leadership requires “protecting bor-
ders, administrating affairs, receiving and distributing taxes to those entitled
to it, which cannot be carried out in the same manner by a woman as it can be
by a man."?2 Abu Hayyan, on the other, downplays the normative significance
of Bilqis’ narrative by stating that her appointment as leader was “from the ac-
tions of her people, and they are disbelievers so it cannot serve as evidence.”?3

Using the primacy accorded to language by legal theory, scholars dismissed
any potential indicants, whether textual or extra-textual, that could evidence
a narrower reading of the prophetic tradition narrated by Aba Bakra. The
wording of this tradition was viewed as evidence for the general prohibition
of women being appointed political rulers and was extended by a majority of
scholars to other positions of authority, such as judgeships.2+

3 The Legal Verdict of al-Thanaw1

There have been few Muslim scholars in the modern period as influential as
Ashraf ‘Al al-Thanaw1 (d. 1362/1943). Living in British India during a period
of momentous political, social, and religious change, al-Thanaw1 belonged to
a group of traditionally educated religious scholars who sought to defend the
Islamic tradition and reaffirm the authoritative voice of the ‘ulama’ when such
traditions and authorities were eroded by European colonial projects. In this
context, al-Thanaw1 emerged as a leading scholar and spiritual master com-
manding a following that constituted some of the most influential scholars of
the 20th century. His prolific authorship, estimated at over a thousand works,
continues to shape Islamic discourse in India, Pakistan, and in places as far as
America, England, and South Africa where the Deobandi movement to which
al-Thanaw1 belonged is well entrenched within segments of the South Asian
diaspora.

22 Muhammad ibn al-‘Arabi, Ahkam al-Qur'an, ed. ‘Ali Muhammad al-Bajawi, 4 vols. (Cairo:
Dar Thya’ al-Kutub al-‘Arabiyya, 1957), 1:1457-58.

23  Abii Hayyan Muhammad ibn Yasuf, Tafsir al-Bahr al-Muhit, ed. ‘Adil Ahmad ‘Abd al-
Mawjud & ‘Ali Muhammad Mu‘awwad, 8 vols. (Beirut: Dar al-Kutub al-Tlmiyya), 7:64.

24  On women as judges see Karen Bauer, “Debates on Women'’s Status as Judges and
Witnesses in Post-Formative Islamic Law,” in Journal of the American Oriental Society 30,
no. 1 (January-March 2010), 1-21.
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As one of the key figures of the Deobandi movement, al-Thanawi closely
followed the broader vision of the founders of Dar al-‘Ulam Deoband.?
Describing the scholarly vocation of early Deobandi scholars, Qasim Zaman
states that it was:

Reforming the beliefs and practices of ordinary believers ... to the early
Deobandss, a self-conscious adherence to the teachings of the Qur'an and
the hadith and a sense of individual moral responsibility were among the
best means not only of salvation but also of preserving an Islamic iden-
tity in the adverse political conditions of British colonial rule.26

While scholars from the Deobandi movement sought to anchor their teach-
ings in the primary texts, they continued to retain an all-embracing commit-
ment to the Hanafi school and vociferously argued for adherence to one of the
four legal schools (taqlid shakhsi).?” This requirement to adhere exclusively to
one of the four legal schools applied not only to the laity but also to scholars
in their capacity as mufiis, since these scholars no longer viewed themselves
as capable of engaging in independent legal reasoning (ijtihad). Although
Deobandi attitudes towards taqlid were not monolithic, the approach of
many Deobandi scholars, including al-Thanawi, was to confine their legal
activity to the Hanafi school. Indeed, al-Thanaw1 unequivocally argued against
both the practice of picking and choosing between different legal schools and
calls for ijtihad that sought to bypass these legal schools and engage directly
with the primary texts.28

Despite being a proponent of taqlid, al-Thanaw1 did engage in limited forms
of ijtihad, such as internal-school jjtihad that involved determining the stron-
ger of two or more transmitted positions within the school.?® Al-Thanawi also

25  Dar al-‘Ulam Deoband was a religious seminary founded in 1866 by prominent Sunni
scholars in reaction to British colonialism in India. Currently, there are thousands of
Deobandi seminaries around the world sharing the doctrinal orientation of Dar al-‘Ulam
Deoband. For more see Barbara Metcalf, Islamic Revival in British India: Deoband, 1860—
1900 (Princeton, New Jersey: Princeton University Press, 2014).

26 Muhammad Qasim Zaman, Ashraf Ali Thanawi (Oxford: Oneworld, 2007), 3.

27  For more on the obligation of taqlid shakhst and its justification see Ashraf ‘Al al-
Thanawi, al-Iqtisad fi al-Taqlid wa-l-Ijtihad (Karachi: Qadimi Kutub Khana, n.d.), 30-55;
Muhammad Taqi ‘Uthmani, Usal al-Ifia’ wa-Adabuhu (Karachi: Maktabat Ma‘arif al-
Qur’an, 2011), 61-88.

28  Formore on Deobandi attitudes towards taglid and jjtihad see Muhammad Qasim Zaman,
Modern Islamic Thought in a Radical Age: Religious Authority and Internal Criticism
(Cambridge: Cambridge University Press, 2012), 103-109.

29  Al-Thanawi, al-Igtisad, 82.
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stated that it was necessary for scholars in every period to employ the prin-
ciples of their school to determine legal rulings for unprecedented cases.?? In
cases of necessity (darira) and need (haja), he also deemed it permissible for
scholars to go outside of their legal schools altogether.3! Each of these forms of
ijtihad was viewed as part of the broader framework of taqlid, a framework that
“encompassed the power to set in motion the inherent processes of continuity
and change.”3? Indeed, one of al-Thanaw1’s most enduring attempts at reana-
lyzing a legal ruling to make it adaptable to the circumstances of his time was
his response to the female apostasy crisis in India where Muslim women were
renouncing Islam as a way of annulling their marriages. It was in response to
this crisis that al-Thanaw1 authored a treatise entitled al-Hila al-Najiza li-I-
Halila al-Ajiza. In this work, he not only chose a weaker opinion in the Hanafl
school concerning the effect of apostasy on marriage but also adopted the
opinion of the Maliki school as it related to both the duration a woman had
to wait following the disappearance of her husband before seeking a marriage
annulment and the manner in which such an annulment was granted in the
absence of an Islamic court.33

The legal verdict of al-Thanawi on women being political rulers is another
example of his undertaking jitihad. In many ways, this legal verdict is more
radical and sophisticated than the one he issued when attempting to resolve
the problem of female apostasy. While the latter was largely characterized
by the search for solutions within the existing rules of the legal schools, the
former is a novel reinterpretation of the primary texts through the application
of legal theory and legal principles. This is not to say that the conservatism
of al-Thanaw is absent in this legal verdict; rather, it is precisely his ability to
remain within the parameters of classical legal thought that makes the legal
verdict particularly interesting.

The legal verdict on female political rulers is found in al-Thanawi’s Imdad
al-Fatawa, a work that gathered the legal verdicts he issued between the years
1887 and 1943. It begins with the following question:

30  Ibid.

31 Ibid., 81.

32 Wael, Hallaq, Authority, Continuity, & Change in Islamic Law (Cambridge: Cambridge
University Press, 2004), 65.

33  For a detailed analysis of this treatise see Fareeha Khan, “Traditionalist Approaches to
Shari‘ah Reform: Mawlana Ashraf ‘Ali al-Thanaw1’s Fatwa on Women’s Right to Divorce”
(PhD Diss., University of Chicago, 2008).
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There is a prophetic tradition in al-Bukhari, “No nation shall prosper
who assign their affairs to a woman,” which shows that a woman being
a guardian or ruler is cause for lack of prosperity. Does this include
modern-day nations that have women as rulers?3+

In answering this question, al-Thanawi begins by forwarding a typology of
leadership: first, one that is complete (tamm) and generally encompassing
(‘@amm); second, one that is complete but not generally encompassing; and
third, one that is generally encompassing but not complete.35> He explains
what he intends by the terms ‘complete’ and ‘generally encompassing’ imme-
diately after mentioning the first type stating:

By ‘complete’ what is meant is that the ruler is alone and independent
in making decisions, namely his or her rule is personal (shakhst) and
does not require the consent of a higher authority upon which such rule
is contingent (mawgquf). By ‘generally encompassing’ what is meant is
that those being governed are not a small, limited group (jama‘a qalil
wa-mahdud).36

Giving examples of each of these, al-Thanawi states that the first type is a
woman who exercises autocratic political rule over a nation, the second type
is a woman who independently administers a small group of people, and the
third type is a woman whose political rule is democratic (jumhiri) such that
she is not the ruler in actuality but one of many individuals (rukn) who form a
consultative legislative body. In this type of government, authority resides with
the entire legislative branch even if the woman who is formally designated as
political ruler is given a degree of preference in her opinions during the con-
sultative process.3” According to al-Thanawi, the term ‘ruler’ can only be ap-
plied to the first of the aforementioned types since it is only such an individual
who exercises authority independently without constraint over a signifi-
cant population. The other two types of rule are only so in form (suri), not in
reality, because the decisions of the ruler are either subject to legal restraints
and mechanisms of checks and balances, or because it is exercised over an

34  Ashraf ‘Ali al-Thanawi, Imdad al-Fatawa (Karachi: Maktabat Dar al-‘Ulam Karachi, 1999),
5:9L

35  Ibid.

36  Ibid. In other words, what al-Thanawi means by ‘complete’ is best understood as an
‘autocratic’ form of rule. Therefore, I will be using the latter term throughout this paper.

37  Ibid.
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insubstantial population. In both cases, the ruler is actually not a ruler in the
fullest sense of the term.38

After introducing this typology, al-Thanaw1 proceeds to analyze the pro-
phetic tradition narrated by Abu Bakra to determine the type of political rule
being prohibited for women. Does it include all the aforementioned types
or is it specific to one or another? It is here that al-Thanawi introduces two
broad types of indicants to evidence the specific intent behind the prophetic
tradition: firstly, those relating directly to the prophetic tradition itself,
such as its wording and the circumstance immediately surrounding it; and
secondly, those that relate to the broader subject-matter of the tradition
and assist (ta’yyid) in clarifying its meaning.

3.1 Direct Indicants
The ‘direct indicants’ that al-Thanawi introduces are, firstly, the semantic sig-
nifications of certain words found in the prophetic tradition and, secondly, its
context, which was the appointment of Buran over Persia. Unlike pre-modern
jurists who in their conclusions sufficed with the general linguistic form of this
prophetic tradition, al-Thanaw1 attempts to scrutinize its wording in greater
detail. Two words in particular are indicative of the specific intent of the law-
giver according to al-Thanawl: ‘assign’ (walliz) and ‘people’ (gawm). The first on
account of being used unconditionally (mutlaq) is to be understood according
to the fullest sense of its meaning (kamal al-mafhiam), which is an accepted
principle in the Hanafl school.3? Therefore, the word ‘assign’ in this prophetic
tradition signifies a complete relegation of authority to a woman.4°
Additionally, the ascription of the act of assigning such authority is made to
a gawm, or a significant population of people properly constituting a nation.
Thus, the prophetic tradition is speaking of complete political authority
entrusted by a nation of people to an individual and exercised by said indi-
vidual over such a people.*! Consequently, the prohibition established by this
prophetic tradition is applicable only to the first type of political rule, namely
one that is truly autocratic (tawliya kamila) and exercised over a large pop-
ulation of people constituting a nation who entrust their ruler with such
authority.#?

38  Ibid.

39  Al-Bukhari, Kashf al-Asrar, 1:260, 2:131, 395; Kamal ibn al-Humam, Fath al-Qadir, 9 vols.
(Beirut: Dar Thya’ al-Turath, n.d.), 7:249.

40 Al-Thanawi, al-Imdad, 5:91.

41 Ibid.

42 Ibid.
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According to al-Thanawi, this interpretation is further supported by the cir-
cumstance surrounding the prophetic tradition. Al-Thanawi is well aware of
the majority position that the circumstance occasioning a revelatory utterance
is insufficient on its own to evidence specification. Nonetheless, it may still be
utilized to lend support to a narrower reading of the texts when other avail-
able evidence suggests such an interpretation, a point acknowledged even by
pre-modern scholars.#3 In light of the wording of Abu Bakra’s narration, the
circumstance reveals that the prohibition in question is in reference to women
ruling in a fashion akin in type and scope to that of Buran. As al-Thanawi states:

Carefully scrutinizing the wording of this prophetic tradition reveals
that it applies to the first type and this is why the circumstance under
which it was uttered was the Persian appointment of the daughter of
Chosroe as ruler.#4

In this manner, al-Thanawi advances his interpretation along the same line of
reasoning employed by pre-modern jurists: if it is true that the lawgiver choos-
es his words and linguistic structures carefully and intentionally to convey a
particular meaning, then the choice of the lawgiver to use the words ‘assign’
and ‘people’ suggests his intent at a narrower meaning, a point further indi-
cated by the particular circumstance surrounding the prophetic tradition.

3.2 Indirect Indicants

Following this initial line of justification, al-Thanawi proceeds to mention ad-
ditional textual and legal evidences to demonstrate that women may assume
leadership roles that correspond to the second and third types in his typology.
The first piece of textual evidence he introduces is the narrative of Bilqis. He
states:

The narrative of Bilgis is mentioned in the Quran wherein it quotes her
stating, ‘I am not accustomed to deciding an affair until you bear me wit-
ness.” Upon careful analysis, this verse demonstrates that Bilgis’ practice
as a ruler was a democratic one (jumhiri) whether this was due to prior
legislative stipulations imposed upon her by her people or due to her

43  Thus, al-Ghazali stated that a text that was revealed in response to a specific event was
more likely intended to have a specific meaning and could be specified by relatively weak
indicants. See Muhammad ibn Muhammad al-Ghazali, al-Mustasfa, ed. Muhammad ‘Abd
al-Salam ‘Abd al-Shafi1 (Beirut: Dar al-Kutub al-Ilmiyya, 1993), 236.

44  Al-Thanawi, al-Imdad, 5:91.
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own habitual practice (‘ada mustamirra). There is also no evidence that
she was removed as ruler after having brought faith. Therefore, the ex-
plicit mention of her being ruler and the lack of evidence regarding her
removal establishes that her rule continued, which history attests to, and
so the legal principle, ‘If God and His Prophet narrate something to us
without censure, it is proof for us, establishes that the Quran permits the
democratic rule of a woman.*®

As an exegete himself, al-Thanawi was aware of what pre-modern scholars had
stated about the implications of Bilqis’ narrative on normative understandings
of women’s political rule. Nonetheless, al-Thanaw1 reinterprets the narrative
in question by employing classical principles in a manner that dictates a dif-
ferent conclusion to that reached by pre-modern scholars. While pre-modern
scholars, such as Abt Hayyan, cited the principle that the actions of disbeliev-
ers do not constitute evidence for the permissibility of an action, al-Thanawi
uses a different principle to affirm the evidentiary nature of the narrative of
Bilgis, namely the tacit approval of God and His Prophet, which was a well-
established principle in the Sunni schools.*6

As such, the political rule of Bilqis was permitted because it was not
considered autocratic in nature corresponding thereby to the third type in
al-ThanawT’s typology. Her decision-making was based on consultation (shura)
with the nobility and viziers of her kingdom, which made her a member of a
larger consultative body. This was a role that women could undertake accord-
ing to the primary texts. As al-Thanaw states:

A woman is fit to be consulted. During the incident of Hudaybiya, the
Prophet himself acted on the consultation of Umm Salama and the result
was favorable (mahmud).4

Further, the fact that Bilqis was viewed as an independent ruler was insuffi-
cient to include her type of leadership in the prohibition deduced from the
narration of Abti Bakra as long as she willingly consigned her decision making
to a consultative process:

45  Ibid, 5:92.
46  Al-Zarkashi, al-Bahr, 4:201-10.
47  Al-Thanawi, al-Imdad, 5:92.
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Even if the leadership of a woman is independent (shakhst) but she will-
ingly persists in not following through on her exclusive opinion, this
will not enter into the prophetic tradition.*8

These words of al-Thanawl demonstrate that his key consideration is the
act of consultation. As long as a female political ruler consults other people
to formulate decisions, the prophetic tradition would not apply to her rule.
According to al-Thanawi, this would be the case regardless of whether she was
in actuality occupying the position of an independent ruler and regardless
of whether her voice was deemed stronger in the consultative process than
others. In other words, a female ruler could technically be an autocrat but still
be considered from the third category of leadership if she willingly consigned
decision-making to a consultative process.

The reason why the consultative process occupies such an integral place
with al-Thanawi is because the legal cause (‘illa) underlying the correlation
between misfortune and women being political rulers is the assumed deficient
intellect of the latter, a point also mentioned by pre-modern scholars. In al-
ThanawT’s view, the negative consequences arising from such a deficiency are
mitigated by the presence of other opinions and viewpoints. This reasoning is
analogous to the issue of female testimony (shahdda); just as a woman'’s testi-
mony is inadmissible in court without supporting male witnesses, so too is her
political rule impermissible and a cause for failure without other consultative
voices.#?

Following this, al-Thanawi discusses the validity of the second type in his
typology, namely autocratic female rule exercised over a small population of
people. Here, al-Thanawi cites the prophetic tradition, “The Imam is a care-
taker (ra‘in) over the people ... and a woman is a caretaker over the home of
her husband and his children.”5° The word caretaker in this prophetic tradition
refers to authority and leadership as understood from its usage for the Imam,
which is a word synonymous to the caliph. This prophetic tradition, therefore,
affirms the leadership of a woman over a small group of people.5!

In further support of this interpretation, al-Thanawi cites the issue of
women being appointed as judges. Whereas scholars of the Hanafi school
deemed maleness a condition of validity (shart sihha) for anyone assuming
supreme leadership of the community (imamat al-kubra), this was not so

48  Ibid.

49  Ibid.

50  Al-Bukhari, al-Sahih, 2:5.
51 Al-Thanawi, al-Imdad, 5:92.
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for the role of a judge. Rather, a woman could validly assume such a role al-
though the one appointing her would incur a degree of sin. The differing ways
in which maleness was understood as a condition for the supreme leader
and the judge mirror the first and second types of leadership in al-ThanawT’s
typology: the judge exercises authority over a limited population and, there-
fore, scholars did not deem maleness a condition for one to validly assume
such a role. Similarly, maleness would not be a condition for one to validly
assume the role of political ruler when the authority of the ruler is limited to a
small group of people.5?

In concluding, al-Thanawi states that the evidence specifies the prophetic
tradition as applicable only to the first type of political leadership in his typol-
ogy. Since modern day nations ruled by women are generally democratic in
nature, they are not from this category of leadership and the prophetic tradi-
tion would therefore not apply to them.53

4 Reception of al-Thanaw1’s Legal Verdict

In the manner above, al-Thanaw1 was able to specify the narration of Abu
Bakra as referring to a particular form of political rule: one that is ¢truly and
completely autocratic in practice and exercised over a nation. This position is
nearly identical to the conclusions reached by later scholars who are gener-
ally viewed as being less conservative than al-Thanawi in their legal approach.
Yasuf al-Qaradawi, for example, states that the prohibition on women being
political rulers applies only to the office of the caliph as supreme leader of
the Muslim community. He justifies this conclusion by resorting to arguments
similar to those forwarded by al-Thanawi, such as the narrative of Bilgs, the
nature of modern democracies, and the linguistic signification of particular
words.

Nonetheless, the language and structure of al-Qaradawi’s answer reveals an
approach that is distinct to al-Thanaw1’s in both its method of argumentation
and commitment to the dominant views of classical scholars. The first argu-
ment al-Qaradaw1 introduces is the circumstance surrounding Abu Bakra’s
narration. Although al-Qaradawl acknowledges that specification of a text
through the circumstance surrounding it is contrary to the majority view of
scholars, he dismisses such criticism on grounds that it not a consensus posi-
tion. The second argument forwarded by al-Qaradawi is the Qur’anic depiction

52 Ibid, 5:92—93.
53  Ibid., 5:93.
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of Bilgis as a model ruler. Understanding Abu Bakra’s narration as general to
all types of political rule would contradict this narrative, and, therefore, it
cannot be viewed as establishing a general prohibition. In a third argument,
al-Qaradawl argues that there have been many instances where women were
more effective political rulers and administrators than men. It is after forward-
ing these arguments that al-Qaradawi briefly mentions the linguistic signifi-
cation of the word ‘appoint’ in the prophetic tradition as further evidence of
specification.5*

The manner in which al-Thanaw1 and al-Qaradaw1 present their evidence
reveals the importance both scholars assign to situating their arguments with-
in the broader framework of the classical legal tradition. The legal verdict of
al-Thanawi, however, demonstrates a more conscious attempt on the part of
its author to conform to majoritarian interpretive principles. This is most
apparent in the manner each scholar utilizes the circumstance surrounding
the prophetic tradition: for al-Thanawi, it merely acts as a contextual indi-
cant affirming what is already signified by the wording of the tradition; for
al-Qaradawi, the circumstance itself specifies the meaning of the tradition.

In the context of modern reform, the legal verdict of al-Thanawi is impor-
tant to take note of. As noted by Jackson, progressive reformers have had virtu-
ally no impact on the actual shape of Islamic law because their reform efforts
tend to resort to arguments viewed as foreign to the classical tradition.5% These
arguments tend to raise controversial theological questions, a point that
Andrew March draws attention to when discussing what he refers to as the
‘Reformers Dilemma’, 36 which Mohammad Fadel succinctly describes:

Because it is discursively less ‘costly’ in terms of moral capital to make
revisions to applied doctrine than to methodological or foundational
doctrines, an effective reformer is likely to exhaust the former before
repairing to the ground of the latter.5”

Fadel elaborates on this when discussing different historicist approaches to-
wards the primary texts. The first is progressive historicism, which uses history
to relativize the moral significance of legal rulings derived from the primary
texts on the assumption that “history moves progressively towards a specific

54  Al-Qaradawi, Min Figh al-Dawla, 174-75.

55  Sherman Jackson, Islamic Law and the State: The Constitutional Jurisprudence of Shihab
al-Din al-Qarafi (Leiden: Brill, 1996), xxxii, 8o.

56  Andrew March, “Law as a Vanishing Mediator in the Theological Ethics of Tariq
Ramadan,” in European Journal of Political Theory 10, no. 2 (April 2011), 196.

57  Fadel, “Is Historicism a Viable Strategy for Islamic Law Reform?” 134.
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telos.”58 Progressive historicists may argue that rules promoting a system of
gender hierarchy are unique to pre-modern contexts that lacked the means to
support a system of gender egalitarianism. They may also assert that the uni-
versal ideals affirmed by the primary texts transcend specific legal rulings that
were aimed at addressing issues effecting 7th century Arabia. Consequently,
such legal rulings must be discarded and new interpretations forwarded in line
with these universal ideals.>®

The other type of historicism is hermeneutical historicism, which Fadel
identifies as simply an additional interpretive tool that utilizes history to re-
veal the intent of the lawgiver by investigating the circumstances surrounding
a text. According to Fadel, this form of historicism has legitimacy among some
classical scholars. Hermeneutical historicism, therefore, has the potential to
generate new readings of the primary texts without raising theological contro-
versy. In light of ‘Reformers Dilemma), Fadel suggests that the politically pru-
dent approach for those committed to progressive reform would be to utilize
conventional interpretive methods, such as hermeneutical historicism, before
resorting to more controversial ones, such as progressive historicism.6°

Directly relevant to Reformers Dilemma is the critique of classical Islamic
legal theory offered by Jackson, namely that of ‘New Legal Formalism’ (NLF).
The underlying premise of NLF is that all interpretive activity begins with a set
of presuppositions that are the true determiners of legal doctrine. Legal theory
merely provides a framework within which these conclusions can be validated
and constrained. In other words, legal theory is not a value-neutral, mechani-
cal means of deducing legal rulings but serves to validate the conclusions
of a scholar by providing it with the rhetorical force needed to garner assent.
Postulates derived from the primary texts are in essence subjective, making
it possible to derive alternative legal rulings from the same texts and their
language.5!

The legal verdict of al-Thanawi confirms the assertion of Jackson that the
same legal theory can yield different conclusions depending on how it is
applied. This understanding that legal theory provides the general parameters
for the validation of legal doctrine that is dictated primarily by practical, ideo-
logical, or religious presuppositions allows for the introduction of new inter-
pretations that may be as equally valid as others according to the authoritative
sources. Indeed, a number of sources identify the impetus behind the legal

58  Ibid., 135.

59  Ibid.

60  Ibid., 136-37.
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verdict of al-Thanaw1 as a desire to preserve the political rule of certain women
in the context of British colonialism.52 Al-Thanawi not only utilizes a herme-
neutical historicist approach to justify the validity of such political rule but an
array of other tools that are widely accepted in the classical Sunni tradition,
such as particular principles relating to language, legal theory, and positive
law. The question then is whether his legal verdict impacted normative under-
standings of Islamic law on the issue of women'’s political rule.

The answer to this question is not easy to determine but the evidence
seems to suggest that religious scholars generally rejected the conclusion of
al-Thanawi. The political history of Pakistan provided a number of opportu-
nities where such a legal verdict could be cited to justify the political rule of
a woman, such as when Fatima Jinnah contested the presidency in 1965 and
when Benazir Bhutto was elected prime minister in 1988. Though there was
considerable debate over the issue when Jinnah ran for president, it was par-
ticularly pronounced after Bhutto became prime minister. At the United Schol-
ars Convention of 1989, hundreds of scholars from different schools passed a
resolution seeking the removal of Bhutto on the grounds that her political rule
was not religiously sanctioned.5® A number of articles, newspaper editorials,
and books were also penned in refutation of those who asserted that Islam
permitted a woman to become head of state. These included works authored
by two prominent Deobandi authorities, Yasuf Ludhiyanvi and Rafi* ‘Uthmani,
as well as scholars from other schools, such as Salah al-Din Yuasuf of the Ahl
al-Hadith and ‘Ata’ al-Bandyalvi of the Barelwi school.

Some of the aforementioned sources reveal that there was some disagree-
ment amongst scholars on the issue. As al-Bandyalvi observed at the time,
“there has been much debate and back and forth on the issue of women’s
political rule amongst scholars today.”6* However, these disagreements seem
to have revolved more around the strategy religious parties had adopted fol-
lowing Bhutto’s election and less so on the core question of whether a woman
could be head of state. A majority of scholars seem to have agreed on the
impermissibility of the latter, and many of the works authored in defense of

62  Muhammad Ishaq Multani, Islam aur Siyasat (Multan: Idarat al-Ashrafiyya, 2006),
245-46.

63  Salah al-Din Yasuf, Aurat ki Sarbarahi ka Mas'ala aur Shubuhat wa-Mughalatat ka aik
J@iza (Lahore: Dar al-Da‘wat al-Salafiyya, 1990), 91. Similarly during the candidacy of
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verdict issued by Sayyid Ahmad Shah that the leadership of a woman was “un-Islamic”,
“impermissible’, and “destructive”. See “Fifty Years Ago: ‘Woman Rulers Un-Islamic}’ last
modified April 21st, 2018, http://www.dawn.com/news/1149026.
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this position were directed towards a non-scholarly class of academics and
politicians. Interestingly, while al-Bandyalvi constantly reiterates scholarly
agreement on the issue and directs most of his criticism towards the political
disunity of the scholarly class, he himself concludes that it was the office of
the presidency that was impermissible for a woman to assume in the context
of Pakistan and not the office of prime minister.%

Al-Bandyalvi shows no awareness of al-Thanaw1’s legal verdict but the works
of Ludhiyanvi, ‘Uthmani, and Yasuf directly address it although some of them
fail to specifically identify who exactly was citing it in support of female politi-
cal rule. Yasuf, for example, simply states, “the opinion of al-Thanawi is also
being used as evidence when it comes to the issue of female political rule.”66
Ludhiyanvi, on the other hand, discusses the legal verdict while responding to
Mawlana Kawthar Niazi, a religious scholar associated with Bhutto’s political
party.6” One scholar to cite the legal verdict approvingly was Mawlana ‘Umar
Ahmad ‘Uthmani who reproduced it in full during a lengthy exposition on the
permissibility of a woman being appointed head of state.®® This is a particu-
larly interesting reference since ‘Umar was the son of al-ThanawT’s nephew and
prominent student, Zafar Ahmad ‘Uthmani, though he was progressive in his
legal approach unlike his father.5® Besides the aforementioned, a number of
those who cited the legal verdict were not from the religious scholarly class,
such as Dr. Kaukab Siddique, an academic professor, and Muhammad Sharif
Chaudhry, a prominent activist and lawyer.”°

The above reveals that there were some religious scholars, academics, and
public officials who cited the legal verdict of al-Thanawi to argue that Islam
permitted the political rule of a woman. However, many of the arguments for-
warded by these individuals demonstrate that it was not the legal reasoning
of al-Thanawi that was of particular importance to them but the legitimacy
that a figure of his repute lent to a position. All of the aforementioned indi-
viduals continued to justify their conclusions by resorting to controversial
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arguments, such as questioning the authenticity of the tradition transmitted
by Abu Bakra. Further, they all argued for the unconditional permissibility of
women political rulers contrary to al-Thanawi. Citing al-Thanawi was, there-
fore, more an appeal to authority that lent some degree of validity to their
opinions in the face of intense scholarly opposition.

Progressive scholars and academics were not the only ones to pay scant
attention to the legal reasoning of al-Thanawl. Deobandi scholars who con-
sidered him one of their foremost authorities largely rejected or reinterpret-
ed his conclusions while avoiding any express critique of his legal reason-
ing. LudhiyanvT's response became the standard Deobandi argument against
those who would cite the legal verdict in support of female political rule. His
response focused on the following points: firstly, al-Thanaw1 affirms the
opposite in other works he authored and states that the narrative of Bilqis does
not alter this legal rule; secondly, the legal verdict was in response to condi-
tions in British India during a time where the choice was between affirming
the leadership of certain women who possessed a hereditary right to rule by
stating that they were in reality part of a consultative ruling body or to nullify
their rule completely and have the British take over active administration of
that area, which was an unacceptable alternative; and finally, al-Thanawi was
simply permitting women being members of a consultative legislative body,
not actual rulers who had the power to enact legislation as the prime minister
or president in modern-day democracies do.”

‘Uthmani essentially forwards the same arguments that Ludhiyanvi does.
He asserts that al-Thanaw1 was not discussing the question of permissibility
but only whether the lack of prosperity mentioned in Aba Bakra’s narration
applied to modern democratic nations led by women. The answer to this was
in the negative since al-Thanaw1 conceptualized the head of state in these de-
mocracies as merely a single member of a broader legislative body operating on
the basis of consultation and not a political ruler in reality. As such, ‘Uthmani
states that al-Thanaw’s opinion revolves around the “reality of democratic
governments,” and that the issue of whether women are in reality rulers in
such governments “is not through the verification of religious law but through
ascertaining the current day reality of democracies.” He then goes on to state
that al-ThanawT’s specialization was in the former, not the latter, and that the
head of state in modern-day democracies was in fact an actual political ruler.”2

71 Multani, Islam aur Siyasat, 274—76.

72 Muhammad Rafi* ‘Uthmany, “‘Aurat ki Sarbarahi ka Mas’ala,” in Nawadir al-Figh (Karachi:
Maktabat Dar al-‘Ulim Karachi, 1999), 190-93. Important to note here is that the primary
consideration for al-Thanawi was not what a female ruler was able to do but the manner
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Like Ludhiyanvi, ‘Uthmani does not address the classical hermeneutical prin-
ciples that al-Thanaw1 applies to the primary texts to derive his conclusion.
Rather, the main aim of both Ludhiyanvi and ‘Uthmani is to demonstrate that
al-Thanawi did not depart from the classical view on the issue by interpreting
his words in a very restrictive manner.

Despite rejecting the view of permissibility, scholars were not averse to com-
promise when required. The Jama‘at al-Islami (JI) of Abu al-Ala Mawdady, for
example, was part of the Combined Opposition Parties (Cop) that nominated
and supported the candidacy of Fatima Jinnah in 1965 despite Mawdudi’s own
view that Islam prohibited appointing women as head of state.”® Though this
decision was based on pragmatic political considerations and not changes in
religious attitudes, the opinion of al-Thanawi proved to be a useful political
tool. The cop obtained a legal verdict from Mufti Muhammad Shaft’, a leading
student of al-Thanawi, who cited his teacher in permitting the candidacy of
Jinnah, a move that was undertaken in response to Ayub Khan obtaining legal
verdicts denouncing her candidacy.”

5 Conclusion

This paper has analyzed a legal verdict on women'’s political rule in an attempt
to illustrate the manner in which a conservative jurist dedicated to the classi-
cal tradition approached legal change. The conclusion reached by al-Thanawi
and the manner he argues for it shed important light on the nature of classical
legal theory and its utilization in the modern period to reform legal doctrine.
Contrary to the perception that legal theory is formalistic and overly restric-
tive, the legal verdict of al-Thanawi lends support to the thesis of Sherman
Jackson that legal theory may function to validate the conclusions of a decision
maker that are determined primarily by a scholar’s presuppositions. Though

in which she actually governed. He explicitly states that so long as there is a consultative
process, the political rule of a woman would be valid even if she were an independent
ruler whose viewpoints were given preference over others.

73 Seyyed Vali Reza Nasr, Mawdudi and the Making of Islamic Revivalism (New York: Oxford
University Press, 1996), 44, 133.

74  lan Talbot, Pakistan A Modern History (London: Hurst & Company, 1998), 160; Shehzadi
Zamurrad Awani, “Political Discourse and Socio-Cultural Placement of Pakistani Women
1947-1976: A Historical Perspective” in Journal of the Research Society of Pakistan 53, no. 1
(January-June 2016), 215. Awani quotes the following from Mufti Muhammad Shafi*: “In
special circumstances, to support a woman candidate for the office of president is of no
harm and this fatwa has been given by Hakim al-Umma Mawlana Ashraf ‘Ali al-Thanawi
some fifty-three years back.”
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legal theory constrained the interpretive process by requiring a scholar to
couch his conclusions in certain rhetorical tools, the absence of any objective
and systematic procedure for rule derivation allowed a scholar to modify his
application of this theory to investigate lines of reasoning that may have previ-
ously been given little consideration thereby allowing for novel legal interpre-
tations to be forwarded.

On the level of actual impact, the legal verdict of al-Thanawi was cited by
a number of individuals to justify the political rule of a woman during the
history of Pakistan. However, a majority of religious scholars seem to have
ignored or refuted al-ThanawT’s opinion, which included those belonging to
the Deobandi movement who considered al-Thanawi as one of their leading
authorities. Indeed, if it is true that legal doctrine is primarily determined by
one’s presuppositions, an argument justifying a particular position that chal-
lenges these presuppositions or previously held beliefs may well be rejected
regardless of the strength of its reasoning. This explains why the legal verdict
of al-Thanaw1 seems to have largely been accepted by those who already held
the opinion that women could be political rulers.

Of course, the proponents of reform from within recognize the myriad fac-
tors that go into an opinion being accepted and the extended period often re-
quired before the normative status of a position is settled upon. The rhetorical
argument underlying it is only one factor among many others, one which re-
lates to a broader notion of couching legal conclusions in authority. While the
actual arguments that al-Thanawi forwarded were important, the real value of
his legal verdict lay in its having been issued by an authoritative jurist. This ren-
dered the legal verdict itself a tool for the validation of a legal opinion on the
basis that it was a point of legitimate scholarly difference amongst recognized
authorities. Despite a majority of scholars not being swayed by al-ThanawT’s
arguments, the fact that a jurist of his stature concluded that a woman could
validly become a political ruler forced discussion on the issue within schol-
arly circles otherwise immediately dismissive of such positions. Indeed, it was
the authority that al-Thanaw1 lent such a position that led Deobandi scholars
to focus primarily on reinterpreting his conclusion and framing the issue in
terms of political conceptions of leadership and not religious legal interpre-
tation. This was an attempt to deprive the more progressive camp of a lead-
ing and scholarly conservative voice that partially lent support to their views.
The validity of this difference has only continued to be strengthened due to the
emergence of similar conclusions from subsequent generations of traditional
scholarly authorities, such as Yusuf al-Qaradawi.
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CHAPTER 10

Legislating Morality and Other Illusions about
Islamic Government

Asifa Quraishi-Landes

Introduction

It has been called “the central question in the jurisprudential reflection of
our time.”! The relationship between law and morality is a continuing chal-
lenge for secular legal systems, as illustrated in many public debates. Should
the state prohibit abortion? Recognize same-sex marriages? Allow physician-
assisted suicide? If you listen long enough to these debates, you will likely hear
someone say “you can't legislate morality.” This argument is powerful because
western secularism subscribes to a “vague legal positivism holding that the
nature, the origin, the role and the legitimacy of law have nothing to do with
morality”? Indeed, the separation of law and morality is connected to secu-
larism itself, which is viewed as creating a neutral space between competing
religious views of the good. Under this view, in order to keep the law objective,
good citizens of a secular state should keep their religious views and moral
judgments out of the legislature.3

1 George P. Fletcher, “Law and Morality: A Kantian Perspective,” Columbia Law Review 87
(1987): 533-558.

2 Seamus Murphy, “The Rule of Law: What Law? Whose Rule?,” Studies: An Irish Quarterly
Review 95, no. 380 (2006): 397.

3 Of course things are not always that simple. There is morality in secular laws on everything
from the criminalization of murder to the prohibition of sex discrimination. It is only in
areas of contested moral judgment where secular citizens consciously debate the separation
of law and morality. I will not address this huge field here, for it begins as early as Aristo-
tle and ends with the latest editorial opinion. For a very tiny sampling of some American
legal theorists engaged in this topic, see Joseph Raz, Ethics in the Public Domain: Essays in the
Morality of Law and Politics (Oxford: Clarendon Press, 1994); Kent Greenawalt, Religious
Convictions and Political Choice (Oxford: Oxford University Press, 1991); Ronald Dworkin,
“The Model of Rules,” University of Chicago Law Review 35 (1967): 14; Martin Luther King, Jr.,
“Letter from a Birmingham Jail,” The Journal of Negro History 71,1n0.1(1986): 38—44; H.L.A. Hart,
“Positivism and the Separation of Law and Morals,” Harvard Law Review 71 (1958): 593; Lon
Fuller, “Positivism and Fidelity to Law—A Reply to Professor Hart,” Harvard Law Review 71
(1958): 630.
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Shari‘a is often seen as the antithesis of this principle. Because Shari‘a
includes ethical rules about personal behavior as well as rules regulating
interpersonal conduct, it seems to reject “the distinction between public and
private morality underlying the liberal democratic project.”* Apparently unin-
terested in “a privatized faith as it is experienced by most Western Europeans,”
Muslims are often seen as a particularly dangerous threat to secular order.

More broadly, the idea of Islamic government is viewed with suspicion by
secularists. Because Shari‘a is understood as divine law, it is presumed that
the lawmaking powers of an Islamic government would be devoted to en-
forcing that law, probably via religious experts interpreting divine scripture.
In short, Islamic government is understood as theocracy. Thus, for a secular-
ist, “the very idea of Shari‘a law, and not just particular elements of it, seems
an abomination.”® This explains why, to take just one example, the Euro-
pean Court of Human Rights upheld the Turkish ban on Islamist political
parties—not for any specific attempts to legislate particular religious laws but
for what they might do sometime in the future.” Mere association with Shari‘a
was viewed as inconsistent with their declared support for democracy because

o U

Shari‘a “intervenes in all spheres of private and public life in accordance with

religious precepts.”® This case is one of many illustrations of the widespread
belief that support for Shari‘a leads to the dangerous quagmire of legislating
morality that the west escaped with the separation of church and state.

But what if the “legislating morality” quagmire exists only when Shari‘a is
observed through western lenses? True, Shari‘a includes a lot of what we call
morality, but does it necessarily follow that these rules must be legislated and
enforced on everyone by an Islamic state? In this chapter, I will show that,

4 Ronan McCrea, Limitations on Religion in a Liberal Democratic Polity: Christianity and Islam
in the Public Order of the European Union, London School of Economics and Politics, LSE Law,
Society and Economy Working Papers (18), 2007: 13 (commenting on the position of G. Joffe).

5 Joel S. Fetzer and J. Christopher Soper, Muslims and the State in Britain, France, and Germany

(Cambridge: Cambridge University Press, 2005), 150 (summarising the arguments made by

Lewis in Bernard Lewis, Islam and the West (Oxford: Oxford University Press, 1993) and Roy

in Olivier Roy, Vers Un Islam Europeen (Paris: Editions Esprit, 1999)).

Murphy, “The Rule of Law,” p. 397.

McCrea, Limitations on Relig[on, p-15-19.

8 EHRR, Refah Partisi and Others v. Turkey, 37 1, at par. 123 (2003). (“It is difficult to declare
one’s respect for democracy and human rights while at the same time supporting a regime
based on sharia, which clearly diverges from Convention values, particularly with regard to
its criminal law and criminal procedure, its rules on the legal status of women and the way it

N o

intervenes in all spheres of private and public life in accordance with religious precepts. In
the Court’s view, a political party whose actions seem to be aimed at introducing sharia in a
State party to the Convention can hardly be regarded as an association complying with the
democratic ideal that underlies the whole of the Convention.”).
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contrary to popular belief (by Muslims as well as non-Muslims), the answer is
“No.” In the pages that follow, I will explain how this presumption about Shari‘a
is an illusion created by European nation-state definitions of what law is. In the
nation-state model, legal authority is directly connected to political author-
ity: law emanates from and is enforced by the state. (This is why church and
state had to be separated in order for Europeans to escape theocracy.) But for
Muslims—at least until the colonial era—the state has never been the exclu-
sive location for the rules of Shari‘a. In my work on Islamic constitutionalism,®
I have explained how Muslim systems throughout history featured a structure
of law and government quite different from the legal centralism of the nation-
state.l0 Specifically, pre-colonial Muslim systems operated with two types of
law: rules created by the state (siyasa), as well as non-state law ( figh) created
by religious legal scholars. Moreover, the interdependency of these different
legal realms enabled Muslim systems to avoid many of the theocratic pitfalls
that befell Europe.

The categories of figh and siyasa do not map easily onto western categories

” o«

of “law,” “religion,” and “morality,” nor do they reflect a separation of “church”
and “state.” Thus, any discussion of Shari‘a using these terms risks merging
categories that were kept separate in Shari‘a literature. This is why western
observers often distort, or do not even see, the categories of rules and rule-
making by which Muslims have navigated their worlds. Worse, globalizing
western categories like “law,” “religion,” and “morality” is not just inaccurate.
It is dangerous. These categories may have been important in freeing western
societies from theocracy, but they have unfortunately contributed to the cre-
ation of theocratic Muslim governments today. Because many contemporary
Muslims think about law and legal authority in nation-state terms (inherited
from colonialism and now dominant around the world), they tend to believe
that the only way for Shari‘a to exist in their countries is for it to be legislated
by the government. This has translated into widespread support for political

9 By “Islamic constitutionalism,” I mean a sharia-mindful way of thinking about the na-
ture and allocation of power—political, religious, legislative, judicial, and so on. As T have
explained elsewhere, I do not subscribe to the “Islamic state” political theory, popular-
ized in the twentieth century, that follows European nation-state presumptions. Instead,
I believe that there is a more appropriately Islamic way of thinking about government
that is different from nation-state constitutionalism. This ‘Islamic constitutionalism,”
believe, can be found by studying Muslim history and principles found in figh literature.
See Asifa Quraishi-Landes, “Islamic Constitutionalism: Not Secular. Not Theocratic. Not
Impossible.,” Rutgers Journal of Law & Religion 16 (2015): 553-579.

10 Asifa Quraishi, “The Separation of Powers in the Tradition of Muslim Governments,” in
Constitutionalism in Islamic Countries: Between Upheaval and Continuity, ed. Tilmann
Roder, Rainer Grote, and Katrin Geenen (New York: Oxford University Press, 2011), 63—-76.
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Islamic movements and Shari‘a legislation in many Muslim-majority coun-
tries. As  have described elsewhere, these movements are misguided attempts
by Muslims to Islamize their governments, ironically adopting the European
nation-state paradigm rather than using pre-colonial Muslim concepts of law
and government.!!

In this chapter, I examine the role that language has played in this state of
affairs. I will show that western categories like “law” and “morality” inappropri-
ately essentialize the European Christian experience with law and religion and
that discussing Shari‘a with these limited terms has contributed to unneces-
sary conflicts between Islamism and secularism in the world today. Once it is
understood why describing Shari‘a as “law” is both over and under-inclusive, it
will become clear how a Muslim-majority country can have Shari‘a as the law
of the land—but not by legislating it.

1 Is Shari‘a Law or Morality? Something In-between?

Shari‘a is a big word, used to refer to many things. In a discussion about law
and government, it is important to distinguish Shari‘a from figh. Well-known
by specialists, but worth repeating for clarity, Shari‘a (literally, “way” or “street”)
denotes the divine way of life, the way God has directed people to live—in
other words, “God’s Law.” Figh (literally, “understanding”) is the humanly-
created body of rules seeking to articulate God’s Law by extrapolating from
scriptural sources (the Quran and the sunnah of Prophet Muhammad).
Because Sharia is “God’s Law,” it is often said that Shari‘a is a legal system in
which God is the “legislator” or “lawmaker.” This description, of course, brings
it into direct conflict with democracy, where law is made by the people. But
the conflict is a distorted one. It ignores the human element in the legal doc-
trine attributed to Shari‘a: it misses the reality of figh as a human creation,
self-conscious of its own fallibillity. The fugaha (scholars of figh) took their
own fallibility very seriously, building it into the epistemological foundations
of Islamic jurisprudence: all figh conclusions carry the risk of human error,
and thus cannot be claimed to be God’s Law with absolute certainty. Thus, the
fugaha do not speak for God. As Norman Calder put it, “This is not God’s law
made articulate, but man’s effort at defining God’s law, inevitably imperfect.”?

11 Asifa Quraishi-Landes, “The Sharia Problem with Sharia Legislation,” Ohio Northern
University Law Review 41 (2015): 545-566.

12 Norman Calder, Islamic Jurisprudence in the Classical Era (Cambridge: Cambridge Univer-
sity Press, 2010), 95.
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Figh doctrine—the rules people think of when they think of Sharia as
law—is man-made, suppositional, probable, and never certain.!®* Moreover, it
comes in several different versions. As the fugaha disagreed with each other,
their mutual recognition of human fallibility led to the creation of multiple
schools (“maddhahib”) of figh. This respect for figh diversity created the com-
plex situation in Muslim legal systems that multiple, even contradictory rules
simultaneously exist as valid articulations of God’s Law. So, to say that God is
the legislator in this system is to look at only a very small part of the picture.
Figh starts with, but certainly does not end with, God.

2 More about Figh

The doctrinal rules of figh are wide-ranging, covering not only topics that are
typically described in English as “legal,” but also those that are considered
moral, in addition to rules on religious rituals. A typical figh book has chapters
on “ritual purity, prayers, almsgiving, fasting, pilgrimage, sale, usury, pawn, del-
egation in transactions, confession, usurpation, rent, preemption of real estate
sales, slave-delegate in contracts, vows and agency, marriage, dowries, juris-
diction of Islamic law outside of Islamic lands, divorce, re-enactment of mar-
riage, spousal maintenance and support, crimes against bodily integrity, capi-
tal crimes, robbery, war, oaths, adjudication, testimony, and freeing of slaves.”#
It is thus no wonder that many have commented that figh is more than law.
Noel Coulson describes figh as a “composite science of law and morality,”> and

13 For a descrition of the fugaha’s attitude about this, see A. Kevin Reinhart, “Islamic Law as
Islamic Ethics,” Journal of Religious Ethics 11, no. 2 (1983): 182—200, 192.

14  Ahmad Atif Ahmad, “Structural Interrelations of Theory and Practice in Islamic Law: A
Study of Takhrij Al-Furu® Ala Al-Usul Literature” (PhD diss., Harvard, 2005), 111 (describing
chapter organization of al-Zanjant's Takhrij al-furi‘ ‘ala al-Usil, noting it as typical of “law
manuals”). It is useful to note here the different categories found in figh literature, as com-
pared to legal works in the modern west. As Bernard Weiss explains, “Islamic jurispru-
dence ... does not deal in a systematic way with general legal concepts such as the legal
person, legal capacity, rights, obligations, property, contract, agency, and so on. Although
these concepts certainly exist in Muslim legal thinking and are in fact highly developed,
they are not discussed as topics in their own right but emerge only in connection with the
discussion of actual rules.” Bernard G. Weiss, The Search for God'’s Law: Islamic Jurispru-
dence in Writings of Sayf Al-Din Al-Amidi (Salt Lake City: University of Utah Press, 2010), 15.

15  NJ. Coulson, A History of Islamic Law (Edinburgh: Edinburgh University Press, 1964), 83.
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Kevin Reinhart writes that “Islamic law is not merely law, but also an ethical
and epistemological system of great subtlety and sophistication.”¢ Bernard
Weiss notes a “duality in Sharia itself—its (positive) law side and its morality
side,” and asserts that “the human articulations of divine rules that make up
figh are at once articulations of law and articulations of morality: the rules are
at once legal rules and moral rules.”"”

Figh doctrine covers both law and morality because its subject is “all human
action” and its “objective is identifying good practice.”® Another way of think-
ing of figh is the rules of “right action” for living a Muslim life; it is a collection
of guidelines and directives for good human action in this life, as indicated
by God in the Qur'an and the last Prophet.!® Accordingly, Shari‘a has been de-
scribed as, “the totality of divine ‘categorizations of human acts.”2? To create
this, the fugaha®' painstakingly worked to extrapolate from divine scripture
the normative value of all possible actions. They took as their job to determine
“whether God is indifferent to this act, finds it blameworthy, or praises it.”2 As
Kevin Reinhart summarizes,

16 Reinhart, “Islamic Law as Islamic Ethics,” 187.

17  Weiss, The Search for God’s Law, 14.

18 Ahmad, “Structural Interrelations,” 260 (“Religious belief deals with questions of fact,
whereas the objective of religious law is identifying good practice.”).

19 See, for example, Frank Vogel and Samuel L. Hayes, 111, Islamic Law and Finance: Reli-
gion, Risk, and Return (The Hague: Kluwer Law International, 1998), 20 (“Islamic law
remains—in faith if not in legal reality—the criterion for right action in Muslim life.”);
Marshall G.S. Hodgson, The Venture of Islam: Conscience and History in a World Civiliza-
tion, Volume 1: The Classical Age of Islam (Chicago: University of Chicago Press, 1977),
320 (describing the duty to “command the right and forbid the wrong” as, among other
things “mutual exhortation to right action among the faithful”); A. Kevin Reinhart, “Tran-
scendence and Social Practice: Muftis and Qadis as Religious Interpreters,” Annales Isla-
mologiques 27 (1993): 5, 24 (“Islamic morality is a morality of action, and right action is
what mulftis and qadis believed themselves to be conveying.”); Reinhart, “Islamic Law as
Islamic Ethics,” 186 (“if most Muslims were asked which science is decisive for the deter-
mination of right action, they would nominate the Islamic legal sciences, namely, the figh
sciences”).

20  Weiss, The Search for God’s Law, 1.

21 This work was done primarily by scholars of usul-ul-figh, an enterprise that Mohammad
Fadel and others have described as “moral theology.” See, e.g., Mohammad Fadel, “The
True, the Good and the Reasonable: The Theological and Ethical Roots of Public Reason
in Islamic Law;” Canadian Journal of Law and Jurisprudence 21, no. 08 (2008)., 23.

22 Ibid., 27.



182 QURAISHI-LANDES

Islamic law stands as a significant example of a moral and legal theory of
human behaviour in which initial moral insights are systematically and
self-consciously transformed into enforceable guidelines and attractive
ideals for all of human life.”23

The result is a complex taxonomy of the moral valence of all human action—
documenting not only what will generate reward and punishment, but also the
normative value of all actions in between.

Famously, there are five categories in this taxonomy: (1) obligatory (wdajib or
fard), (2) recommended (mandiib), (3) permissible or neutral (mubah), (4) dis-
couraged or reprehensible (makrih), and (5) prohibited (haram).2* In the first
category—obligatory—are things that earn God’s reward if performed and
God’s punishment if omitted, like the five daily prayers and fulfilling promises.
At the other end of the spectrum—prohibited—are things like theft and wine-
drinking, actions prohibited by God that will earn God’s punishment if com-
mitted, and from which abstention will be rewarded. Between these are three
additional categories to help guide Muslim lives. Some actions are designated
“recommended,” which means they earn divine reward if performed but not
punishment if they are omitted—such as giving extra charity or performing
extra prayers. Other actions are listed as “discouraged”: God rewards those who
avoid these things, but does not punish indulgence in them—such as wast-
ing time or living an unhealthy lifestyle. Finally, the category of permissible
or neutral includes all those many actions for which there is no specific divine
reward or punishment at all—such as wearing the color blue, or preferring
mangos over bananas.

These five classifications of human action, called the “ahkam taklifiyya”
(rules of obligation or normativity), provide Muslims with a world of behav-
ioral choices much more nuanced than just right and wrong. As Reinhart puts
it, “[t]hese five categories represent not only the Islamic understanding of
how the upright life is to be lived in the world, but an explicit rejection of the
bi-polar view of moral categorization as simply good and bad.”?> They inform

23  Reinhart, “Islamic Law as Islamic Ethics,” 199.

24  Some slightly different Arabic terms used by different schools in varying contexts, but
the fivefold classification is constant to all. For more detail, see ibid., 195. Interestingly,
talmudic law also includes a similar five-fold classification for human conduct. See Judith
Romney Wegner, “Halakhah and Shari’a: Roots of Law and Norms of Conduct in Theo-
cratic Systems,” CCAR Journal: A Reform Jewish Quarterly (2000), 85—89.

25 Reinhart, “Islamic Law as Islamic Ethics,” 195; see also ibid., 196 (“The historical signifi-
cance of the five-fold system is that it represents the compromise which was made in
the first two centuries between the moral perfectionists, represented at the extreme by
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believers of what is laudable behavior even if not mandatory, and what would
be unkind or unwise to do even if not outright prohibited. By designating a
layer between required and permissible, for example, the fugaha embrace the
reality that not every good action is attainable, and yet there is still value in
documenting and recommending behaviors that may nevertheless remain
aspirational.

This is a very different spectrum of human action than is usually addressed
by modern law. Only three of the taklifiyya categories fit the laws typically found
in a modern state: obligatory (such as taxes), forbidden (such as murder) and
permissible (everything not addressed by the other two). But even then, the
match is not exact. Within the taklifiyya category of “obligatory,” for example,
are rules that have parallels in the laws of a modern state (such as prohibiting
theft and breach of contract), but also rules that would not be considered the
proper subject of modern law (such as the details of ritual prayer). This makes
sense if we remember that the goal of Shari‘a is to provide Muslims with guid-
ance on all human action, and that will naturally include personal spiritual de-
velopment as well as treatment of others. But it is more than that. In a Shart‘a
worldview, the two are connected: there are spiritual consequences to many
temporal (some would call “secular”) actions. For example, a valid contract of
marriage creates a husband’s obligation to provide support, but this obligation
is not just owed to his wife and children, it is also a divine obligation. Here
there is “legal” and “moral” at the same time. As Bernard Weiss explains,

God imposes upon us an obligation to fulfill the obligations we take
upon ourselves in entering into transactions. It is thus the divine imposi-
tion that undergirds the obligatoriness of commitments that we freely
assume.26

That same divine imposition is present with every human action that carries a
taklifiyya obligation, including those to other people, such as damages to com-
pensate an injury. In this way, temporal and moral obligation are often inter-
twined in a Shari‘a mindest: for a Muslim, actions that others might consider
merely subject to wordly rules of law, also carry a moral valence designated

a group called the Kharijites, and the practical requirements of a world-wide polity that
was inclusive and expansionist.... There is therefore a two-tiered membership in the
community: those who are nominally obedient and those who are faithful, those who
live between the boundaries of “must and must-not” and those who strive to do the rec-
ommended and avoid the discouraged. The five-fold system allows for this inclusive and
hierarchical moral system while a bi-polar system does not.”).

26  Weiss, The Search for God’s Law, 12.
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by God. To use a familiar western reference, there is not a clean line between
what a Muslim renders to God and what she renders to Caesar, because some
aspects of Caesar’s law have an impact on her afterlife.

2.1 AhkamTaklifiyya and Ahkam Wad‘iyya

It now might seem quite reasonable to describe Shari‘a as a system that “leg-
islates morality.” After all, if everything has moral value, then what else could
law be in such a system except the legislation of morality? Obvious as this
conclusion may seem, it is too simplistic. This is because figh scholars distin-
guish the spiritual value of an action (how God sees it) from the worldly value
of that action (how it impacts others). They do this by separating two types of
figh rules: the ahkam taklifiyya (the fivefold normative categories listed above)
and the ahkam wad‘lyya, non-normative or consequential rules.2” The ahkam
wadyya focus not on the spiritual value of human action, but rather the objec-
tive, tangible consquences of actions as they impact other human beings.?8 For
example, wad%yya doctrine details whether a given contract is valid according
to the requirements laid down in the Quran and Sunnah, and what conse-
quences follow from this validity. (Taklifiyya doctrine tells us whether or not
entering such a contract will earn divine reward or punishment, or neither.)
Thus, it is in the ahkam wad‘iyya that we find that “a valid marriage contract
is one that produces such effects as the right to a dower or to a share in the in-
heritance, an invalid marriage (for example, a marriage of siblings) is one that
does not."?® The ahkam wad‘iyya also delinate whether an obligation (such as
prayer or fasting) should be adjusted for extenuating circumstances, such
as traveling or being ill.

Understanding the difference between ahikam taklifiyya and ahkam wad‘iyya
goes a long way towards answering the question of whether Shari‘a legislates
morality. All human actions have a moral value on the fivefold scale of the
ahkam taklifiyya, but only some actions generate tangible consequences under
the ahkam wad%yya. For example, the ahkam taklifiyya say that it is highly

27  Figh also distinguishes the “rights of God” from the “rights of man,” illustrating further
how this system differs from “a liberal philosophy of law that restricts harm to harm to
others.” Ahmad, “Structural Interrelations,” 143. In most cases, elements of both rights
exist. Thus, to use an example from Mustafa Akyol, “As a Muslim, if I do not fast during
Ramadan, for example, then I am disobeying God and violating His ‘rights’ over me. If I
refuse to repay a debt to my neighbor, though, it not only is a sin but also is a violation
of his property rights.” Mustafa Akyol, Islam without Extremes (New York: W.W. Norton &
Company, 2011), 278.

28 For more detail, see Weiss, The Search for God’s Law, 1-15; Ahmad, Structural Interrela-
tions, 141-143.

29  Weiss, The Search for God's Law, 2.
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recommended (mandub) to fulfill one’s unilateral promises, but these prom-
ises are not enforceable as a matter of afkam wadyya.3° Even more striking,
an action deemed prohibited in the ahkam taklifiyya, might even be valid under
the afikam wad‘iyya. A well-known example is the “triple divorce” (irrevocable
divorce created by declaration uttered thrice in one sitting): the fugaha have
designated such divorces as prohibited (haram) as a matter of taklif, but nev-
ertheless will still consider such a divorce valid, effective, and binding, as a
wad %y matter.3!

What this means is that the fugaha did not imagine figh as a system of moral
policing. Even though figh assigns to every action a moral value before God,
the fugaha nevertheless recognized a difference between God’s evaluation of
those actions and what impact they should have in this world. Seen in this
light, the ahkam taklifyya have an almost personal character. They serve as
guidance for right action, applied by individual Muslim consciences, but a lot
of it is not enforceable by third parties.3?

This leads us to a new question: should we even be calling the ahkam
taklifiyya “law”? After all, as Colin Imber points out, “[i]n the sense that it regu-
lates both worldly and religious matters, the [s]hari‘a is an all-embracing law
but, in the sense that many of its provisions have no application in practice,
much of it is not, in the modern sense, law at all.”33 If we take this seriously,
then maybe the idea that Shari‘a “legislates morality” comes not from the fact
that the fugaha include moral rules in the figh, but rather from a mistaken
label: perhaps the ahkam taklifiyya should be considered something other
than “law” in the first place? Consistent with this way of thinking, the wad%yya
rules are sometimes described as “positive” or even “secular,” contrasted with
the “moral” and “ethical” norms of takl{ifiyya.3* This approach has some appeal,

30  See Mohammad Fadel, “A Tragedy of Politics or an Apolitical Tragedy? Book Review of
Shari‘a: Theory, Practice, Tranformations by Wael Hallaq,” Journal of the American Orien-
tal Society 131 (2011): 109, 120 (citing Ibn Rushd (the grandfather)).

31 Ibid, ug (citing al-Sawi, al-Dardir). An example of a discouraged (makrith) action still
having wad‘yya validity is the sale conducted during the time of Friday prayer. Despite
the Quranic command to leave all negotiations when the Friday call to prayer is called
(making all such sales makrith), jurists nevertheless held sales conducted at that time to
be valid.

32 Ahmad, Structural Interrelations, 45 (“Some of what is seen as part of the law in Islam
cannot really be imposed by anybody other than those who apply it to themselves (e.g.,
the duty of fasting in the month of Ramadan)”).

33 Colin Imber, Ebu’s-Su'ud: The Islamic Legal Tradition (Stanford: Stanford University Press,
1997), 30.

34  See, e.g, Fadel, “A Tragedy of Politics?,” 119 (“Muslim jurists, through the distinction
between rules of obligation and rules that determine the consequences of that conduct,
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since the afkam wad‘yya do tend to feel more “legal” to our modern senses:
they establish the practical, tangible consequences to human action, separate
from the moral goodness of that action in the eyes of God. Nevertheless, we
must be careful with this language, lest it impose inaccurate categories upon
our subject. For, despite their “legal” nature, the ahkam wad‘yya still cover
non-“secular” topics, such as what makes a prayer valid or invalid. A similar
overlap exists with the taklifiyya: while it is true that some norms of the ahkam
taklifiyya are not enforceable here on earth and thus feel more like abstract
moral guidance, this is not true of all of them. Some taklifiyya rules have a great
deal of real life impact—such as the prohibition of theft. In other words, there
is not a clear “moral-vs-legal” line between the taklifiyya and wad‘iyya catego-
ries of figh.35 That is just not how the fugaha divided their world.

In fact, classical Arabic “does not possess the true equivalents of the words
‘law’ and ‘morality.”3¢ As Bernard Weiss insightfully comments,

[o]nly as speakers of English may Muslims make statements on the order
of “X is both law and morality.” ... To speak of the Shari’a as both law and
morality is thus to speak a language foreign to traditional Islam.... [i]t is
we in the West who must always think in terms of the two concepts of law
and morality and either separate them or fuse them together. When we
attempt to think the thoughts of traditional Islam through the medium of
English or some other Western language, we are compelled to deal with
this law-versus-morality issue. We are compelled, that is, to ask whether
the Shari’a is law or morality or both—and even if we agree that it is both
we shall necessarily have given consideration to the other alternatives.3”

Thus, it is only because we approach the subject and the literature of Shari‘a
from a modern western perspective that we consistently look to categorize

recognized a distinction between rules that address individuals’ morality and rules that
regulate their secular life”); Weiss, The Search for God’s Law, 4 (“The method I have just
proposed for distinguishing the law aspect of the divine categorizations of acts as obliga-
tory or forbidden from the morality aspect presupposes a particular understanding of
‘law’ and ‘morality’ ‘Law’ in this book will mean positive law.... I shall avoid the use of ‘law’
as a reference to a moral code or body of moral norms....”).

35  Of course, a more nuanced analysis would investigate what we mean by the terms “law”
and “legal” For example, is law only that which is enforced upon people (either by the
state or some other external force)? Or is it something that regulates behavior, even if not
enforced? This is a complex question, one that has been debated in the literature of legal
pluralism for decades. I will address it in a bit more detail later in this chapter.

36 Weiss, The Search for God’s Law, 6.

37  Ibid.
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aspects of figh as “law” or “morality” or some combination of both. To untangle
the confusion that results, it is useful to step back and look at the historical
operation of figh before this grafting of modern western categories began.

2.2 Figh Institutions

What institutions existed in Muslim history to mediate figh rules for believ-
ers, and how did they operate? First, remember that the creation of figh is a
fully private, non-state enterprise. Often described as a “jurist’s law;” it is gener-
ated by individual legal scholars independent of the ruling power. As a body
of literature illuminating the details of God’s Law, it exists to a large extent
disconnected from actual Muslim lives. To borrow Calder’s imagery, figh would
exist “even if there were no camels, and no tax-collectors, and no individual
ownership.”38

This is quite a different way of thinking of law than we moderns are used to.
In contrast to the “political nature of the phenomenon of law in the modem
era,” figh is the result of scriptural legal hermeneutics, which means, in Ahmad
Ahmad’s words, that “a competent, trustworthy jurist could ‘enact law’ which
it becomes the duty of pious people to follow regardless of governmental en-
forcement or lack thereof”®® What is further remarkable is that—even though
it exists as a scholarly enterprise independent of actual human action—the
duty to follow figh is actually felt by everyday Muslims: they regularly imple-
ment these rules in their lives even if a state isn't making them do so. As count-
less scholars have documented, Muslims apply figh on their own initiative, and
have done so for centuries.

To those of a positivist mindset, who rely on the state to define and enforce
the law, this will seem odd. But scholars of legal pluralism and non-state law
customary and indigenous law will recognize the powerful nature of this sort
of “rule of law.”*® When people self-regulate out of personal obligation to non-
state rules, not much executive force is needed for maintaining social order (as
long as the non-state rules are consistent with the general desires of the state).
This often occurs in highly religious societies where a great deal of personal
behavior is addressed by religious norms. In other words, when “there is less

38  Calder, Islamic Jurisprudence in the Classical Era, 95.

39  Ahmad, “Structural Interrelations,” 45. Notice Ahmad’s qualified use of the term “enact” in
this exerpt. He uses it to mean “lawmaking,” but he is also aware that the term might imply
state power, which would contradict the point being made.

40  Inthe famous words of Marc Galanter, “[j]ust as health is not found primarily in hospitals
or knowledge in schools, so justice is not primarily to be found in official justice-dispens-
ing institutions.” Marc Galanter, “Justice in Many Rooms: Courts, Private Ordering and
Indigenous Law,” Journal of Legal Pluralism 19 (1981): 1, 17.
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occasion to enforce laws that reflect beliefs deeply ingrained in virtually the
entire population,” those laws are “at once less visible and more powerful."#!
The rules of figh—Dboth the taklifiyya and the wad%yya—operate against this
backdrop. They provide rules of right action implemented by believers, with
very little necessary state enforcement of those rules.

How, then, did Muslims find out about these rules if not from the state (nor,
by the way, from any “church”)? The answer is a nuanced system involving
three primary characters: the fagih ( figh scholar), mufti ( figh responsa author),
and the gadi ( figh judge).*> We have already met the figh scholars. They are the
sophisticated jurists of Shari‘a, masters of legal theory and analysis, and au-
thors of the figh literature.3 The job of the fagif is to “characterise the law as a
matter of universals derived from revelation, and explored through tradition.”**
The rules they produce are “multiplied through argument and uncertainty, and
resolved into a decisive singularity through the authority of the madhhab.’*5

The mufti is also a figh expert, but her job is different than that of the aca-
demic faqgth. A mufti translates and applies the universal rules of figh to par-
ticular real life situations. Muftis are in direct and regular communication with
average Muslims seeking fatwas (legal responsa).*6 Muftis thus not only know
the figh as transcendent universal law, but also apply it to real life questions. In
Reinhart’s words, muftis illustrate the “transformative power of Muslim learn-
ing ... assembling the transcendent data and the mundane, transmuting it into
transcendent assessment of daily matters."+”

Muftis are “essential to a life lived Islamically,"*® because they answer figh
questions relevant to everyday Muslim lives. They are the primary conduits

41 Alexander Morgan Capron, “Morality and the State, Law and Legalism,” Hastings Center
Report 26, no. 6 (1996): 35.

42 Norman Calder’s description of this three-character institutional system is especially
helpful. See Calder, Islamic Jurisprudence in the Classical Era.

43  This literature comes in many types, ranging from high level works of legal theory (usi/
ul-figh) to summaries of furi‘al-figh (“branches” or doctrinal results of figh) providing
specific rules of right action, sometimes with elaborate supporting analyses, sometimes
in commentary and critique of other schools, and sometimes as collections of many
schools. See Ibid. for more details.

44  Ibid, 92 (describing SubkT’s characterization).

45  Ibid.

46 See Calder, Islamic Jurisprudence in the Classical Era, 79 (“This process of discovering the
generalities of the law, the law as a science, at least conceptually, was quite distinct from
the process of applying the law. The latter task, the mufti’s task, involved consideration of
particulars (this governor, these goods).”).

47 Reinhart, “Transcendence and Social Practice,” 13.

48 Ibid., 12.
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by which figh rules of right action can be known by Muslims. Without them,
Shari‘a would be inaccessible to the layperson. To use Reinhart’s words again,

right action depends on transcendent knowledge (im) something that
the average Muslim lacks, in the view of the scholar. Consequently, the
unqualified (‘amma) are dependent on the knowledge and interpreta-
tions of knowledge conveyed by scholars. If the Christian religious econ-
omy was based on transactions in grace, the Sunni Muslim economy was
based on transactions in knowledge.*?

Unsurprisingly, then, fatwas are sought by all members of society, from the un-
educated to the elite, from farmers and tradespeople to governors, and even
judges and fellow jurists. As a result, muftis stand at the center of a complex
interaction of the educational, spiritual, and socializing role of figh in Muslim
lives.>0

And yet the practical impact of fatwas—whether they are actually imple-
mented in real lives—depends completely on the will of the mustafti (fatwa-
seeker). This is because fatwas are, in themselves, not binding. As products
of ijtihad, they are inherently fallible, and it is therefore left to the individual
mustafti to decide whether or not to follow a given fatwa, and even to choose
between different fatwas. This is another manifestation of the essentially non-
state character of figh: fatwas are purely self-regulating; they do not come with
a police power. If one chooses not to apply a fatwa in her life, there is no exter-
nal force to make her do so. Whatever impact fatwas have in regulating Muslim
lives, it is self-initiated and self-implemented by individual Muslims, not the
state.

But what if enforcement is needed? What if, for example, you're in a figh-
based property dispute involving another party, and you obtain a fatwa docu-
menting your right, but the other party ignores it? Now you need the power of
the state to enforce your figh right. This is where the third of our institutional
actors, the gadi, comes in. A gadi is a figh-trained judge appointed by the ruler.
Both gadis and muftis apply figh rules to specific real life cases, but gadis also
have the police power of the state behind them. Unlike muftis’ fatwas, gadi rul-
ings are binding because, with ruler-appointment, their decisions are enforced
by executive power.5!

49  Ibid, 24.

50  See Calder, Islamic Jurisprudence in the Classical Era, 167-175.

51  Itis important to emphasize that the binding nature of gad: rulings is not because their
ijtihad is any less fallible than that of muftis (or themselves in their mufti capacities).
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The gadi’s primary role is to provide figh-based resolution of real life dis-
putes. Qadis make findings of fact and decide the merits of the cases brought
before them. Like muftis, they also translate figh universals to particular situa-
tions, but their rulings have more tangible impact than mufii fatwas. Muftis are
not finders of fact; they answer essentially hypothetical questions, taking the
facts as presented to them by the questioner. For example, a mufti’s fatwa typi-
cally takes the following form: “if the evidence is as presented, then X would be
entitled to compensation from Y for this injury.” A gadi’s hukm (ruling), on the
other hand, would affirmatively declare that “Y owes to X $__in compensation
for this injury,” and this ruling would then be enforced by the government.

Because gadi decisions are enforced, they do not cover the full range of
taklifiyya categories. Actions that rank as “recommended” (such as paying
alimony to an ex-wife after the three month waiting period) or “discouraged”
(such as selling grapes to a wine-maker), are generally not appropriate sub-
jects for a gadi ruling because they typically are not enforceable against oth-
ers, as detailed in the afkam wad‘iyya.5? And for even those actions deemed
mandatory or prohibited in the taklifiyya, a gadi will issue a judgement only
on those for which the ahkam wadyya provide enforceable consequences.>3
For example, ritual worship is generally not enforced by gadis. As Mohammad
Fadel explains, “[j]urists distinguished between rules that apply as between
an individual and God and rules that are judicially enforceable, even though
both types of rules were equally obligatory from the perspective of the rules of
obligation.”5*

A gadi court is where figh directly intrudes into people’s lives. Based on the
details of ahkam wad‘iyya, a qadi adjudicates a figh-based dispute between liti-
gants and the power of the state will actually enforce that ruling. This is not

Rather, their bindingness comes from the maslaha role served by the gadi, as a delegate
of the ruler’s responsibility to serve the public good. That is, resolution of disputes with
finality is itself service of the public good. That is why gadi decisions are binding. For
more, see Asifa Quraishi, “On Fallibility and Finality: Why Thinking like a Qadi Helps Me
Understand American Constitutional Law,” Michigan State Law Review 2009, no. 2 (2009):
339-360.

52 Weiss, The Search for God’s Law, 4 (describing the gadi’s task as “to apply to cases brought
before him nothing more and nothing less than the divine categorizations of ... acts (in-
cluding contractually stipulated acts) as obligatory or forbidden”).

53  As Mohammad Fadel puts it, “That a relationship existed between the moral rules de-
rived from the principles of usul al-figh and the rules of law applied by a court cannot
be denied, but what that relationship was is a very complex question, and cannot simply
be explained as a matter of courts giving effect to only those ethical judgments that are
obligatory in character.” Fadel, “The True, the Good and the Reasonable,” 26.

54  Fadel, “A Tragedy of Politics,” 119.
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self-regulated figh; this is figh enforced by the state. Moreover, the difference
between these realms of mufti and the gadi is acknowledged in the figh litera-
ture itself. Hanafi jurists, for example, “make regular distinction in their fura
works between a rule that applies as a matter of religious conscience, known as
the rule given by fatwa (also referred to as diyanatan in Hanafi works), and the
rule that applies in litigation, gada.”>® This means that, although all the rules
of figh are important, only some of them are meant to be enforced by a force
external to the individual Muslim conscience. This runs quite contrary to the
stereotype of Shari‘a as theocracy. Where figh is thus understood, Muslim soci-
eties display this curious feature: “one may violate the religious rules of seriat
[Shari‘a] without exposing oneself to the sanction of the kadi [gadi]."56

This brings us back to a familiar question: is this a separation of law and
morality? In other words, are gadi rulings “legal” whereas fatwas are “moral”?
After all, enforced judicial decisions are a quintessential example of “law” in
modern society, and unenforceable advisory opinions from religious scholars
seem much more like “moral” advice than “law.” So, when writing to secular
western audiences accustomed to thinking in these terms, this characteriza-
tion seems like a helpful translation tool, and indeed many scholars have used
it.57 But it must be noted that this approach can obscure as much as it clarifies.
To characterize the rules applied by the gadi as “legal,” and the rules applied by
the mufti as “moral” can create confusion because it is the same body of rules.
Both muftis and gadis look to the same books of figh for the rules they apply;
they just apply them to different tangible effect. Does the difference in effect
mean that one is more “legal” than the other? Perhaps. If you are of the mind
that only state-enforced rules qualify as “law;” then gadi decisions are more
legal than the mufii’s fatwas. But not everyone takes that view. Legal pluralists,
for example, hold that it is unreasonable to disqualify all non-state law as law.

Rather than typing the gadi realm “legal” and the mufti realm “moral,” then,
it seems more useful to think of a figh rule of law system as made up of three
equally important institutions: the academic faqgih, the mufti, and the gad..

55  Ibid. In this way, the fugaha distinguished between norms which bind the “forum inter-
num” of the individual believer and those of the forum externum” which the gadis apply
in legal conflicts brought before them.” Baber Johansen, “Truth and Validity of the Qadi’s
Judgment: A Legal Debate Among Muslim Sunnite Jurists from the gth to the 13th Centu-
ries,” Recht van de Islam 14 (1997): 1—26.

56  Murteza Bedir, “Fikih to Law: Secularization through Curriculum,” Islamic L. & Society 11
(2004): 378, 380 (also noting the fugaha’s distinction between judicial (“kazai”) and reli-
gious “diyan”) acts).

57 See, e.g., Fadel, “The True, the Good and the Reasonable,” 23 (distinguishing the “moral
rules derived from the principles of usul al-figh” and the rules of law applied by a court”).
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As described above, all three are essential to the effective operation of figh in
Muslim lives, and all of them have aspects of what we would today deem “law”
as well as “morality” In this tripartite system, the fagih provides details of right
action by articulating the universal rules of figh, the mufti provides clarifica-
tion and guidance by applying these universal rules to particular situations in
nonbinding fatwas, and finally the gadi resolves conflicts arising out of these
figh rules that are unresolvable through self-regulation. Some of this is state-
controlled, but significant parts are not, and yet all three are interdependent—
they all contemplate and expect the existence of the other.

There is one final important point to recognize as we look at state enforce-
ment of gadi judgments, at least before the modern era: it wasn’t uniform. Rec-
ognizing the multiplicity of figh schools (madhhabs), Muslim rulers appointed
gadis belonging to different figh schools, often reflecting the figh affiliations
within each population. This means that, even when figh was enforced by the
state (i.e. via a gadi judgment), it was done in a way that honored figh diversity.
In other words, until the modern period, state-enforcement of figh was not in
the form of singular, codified state law. Thus, contrary to theocratic systems,
Muslim rulers did not (though some tried and failed) enact a figh code and
enforce it on all their subjects. Indeed, this was the hard-fought lesson of the
mihna: it is not the role of the state to articulate, or even approve or disapprove
of, a particular interpretation of scripture. Instead, the meaning of scripture
must be left to the fugaha, and to their diverse interpretive schools.58

To appreciate this better, it helps to address the role of the state as part of a
holistic rule of law system contemplated by the scholars of Shari‘a. That is, it is
important to understand, from a Shari‘a perspective, the appropriate scope of
a ruler’s power. What could a Muslim ruler do besides enforce gadi judgments,
for example? Could she make any laws of her own? This is the subject of siyasa
shartyya (“governance/policy” with Shari‘a legitimacy).

3 The Realm of Siyasa

Muslim legal systems before the colonial era possessed one important struc-
tural feature that distinguishes them from modern systems: they had two types
of law. Whereas most modern legal systems follow the nation-state model
in which law emanates from the state and is generally uniform, precolonial
Muslim legal systems were essentially binary, made up of: (1) figh, created by

58  For more on this history, see Hodgson, The Venture of Islam, Volume 1, 285-319, 479-89;
Quraishi, “The Separation of Powers.”



LEGISLATING MORALITY AND ILLUSIONS ABOUT ISLAMIC GOVERNMENT 193

scholars, and (2) siyasa,>® created by rulers and their delegates. Siyasa laws
typically addressed pragmatic, governance-related issues, covering topics like
taxes, security, marketplace regulation, and public safety—i.e., things neces-
sary for public order, but about which the scripture says little. In contrast to
figh rules articulating right action for believers, siyasa rules were pragmatic
orders purportedly serving the public good (maslaha ‘amma).

Service of maslaha is what makes siyasa valid as a matter of Shari‘a legiti-
macy. This is strikingly different from the source of legitimacy for figh, which
is simply jjtihad (rigorous legal reasoning). The difference flows from the core
epistemological foundations of Islamic jurisprudence. Figh rules are legiti-
mate as long as they result from ijtihad, but because they are fallible human
depictions of God’s Law, that legitimacy does not come with any right to force
them on others. (Hence, the mutual respect between practitioners of differ-
ent figh schools.) Muslim rulers, on the other hand, may use force to apply
their siyasa rules. On what basis is this force justified? Maslaha—service of the
public good. As articulated in the siyasa shartyya literature, rulers may create
and enforce any rules that serve the public good, as long as they didn’t vio-
late uncontested Shari‘a rules, or as sometimes rendered, “the public policy
power could not be used to oblige conduct that was sinful, nor could it prohibit
conduct that was morally obligatory.”6° This results in a curious combination
of both figh and siyasa rules for Muslim societies, with no direct connection
between them. That is, it would be perfectly legitimate for Muslim rulers to
create and enforce siyasa rules that contradict figh rules—as long as they can
justify this as serving the public good. For example, figh doctrine says that gra-
tuitous promises are recommended (mandub) but not enforceable as a matter
of wad‘yya. But, imagine there’s rampant societal unrest caused by too many
broken promises. A ruler could, for reasons of the public good, punish people
who don't keep their gratuitous promises.! In this way, state-created laws in
Muslim lands could be inconsistent with figh doctrine, but nevertheless legiti-
mate as a matter of siyasa shari‘yya.

59  The term “siyasa” is not the only term used to refer to a Muslim ruler’s power, but it is one
of the most common and broad-reaching, and so is used here. As a reference to statecraft
and governance according to Shari‘a, the word “siyasa” has a long and established pres-
ence in Muslim history and literature, from Caliph ‘Umar to the Abbassids, and from Ibn
Mugqaffa to Ibn Taymiyya. It has continued to be used in modern times, although with
slightly altered meanings. See Frank E Vogel, “Siyasa,” Encyclopedia of Islam, 2d Edition,
2012.

60 Fadel, “The True, the Good and the Reasonable,” 58 (and citing al-Qarafi and al-Tahawi).

61 Ibid,, 58 (citing Mawardi and others).
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3.1 The Interdependent Relationship of Figh and Siyasa

Understanding the interdependent roles of figh and siyasa and their impor-
tance to a Shari‘a rule of law means that you will not make the mistake of think-
ing that Muslims “are incapable of making a distinction between their moral
commitments and what can legitimately be enforced as a matter of politics”62
Muslim history shows, over and over again, that the powers of the Muslim ruler
were not co-extensive with the figh rules of right action. Or, in the words of
Khaled Abou El Fadl, “just because there exists an objective righteous path, it
does not logically follow that a government, which identifies itself as Islamic,
has the legal power or jurisdiction to compel adherence to such a path.”63 This
is because, while it is the purpose of figh to define moral action, that is not the
purpose of siyasa. The police power of siyasa is not a moral police. Siyasa exists
to serve the collective needs of the general public, not to make sure individuals
in that public follow the rules of figh.

A good illustration of this phenomenon is the allowance of non-Muslims
living under Muslim rule to continue their own practices, even those that fell
quite definitely outside of Islamic norms of behavior. Non-Muslims are not re-
quired, for example, to perform Muslim ritual obligations such as prayer and
fasting, or follow other scripturally-derived obligations, such as avoiding wine
and usury. There are no grounds (other than the public good%*) for a Muslim
ruler to enforce these duties on non-Muslims. But the tolerance goes even fur-
ther than that—to the validity of non-Muslim law over non-Muslim lives, even
when it contradicts Muslim values. A vivid example of this was the idea that
incestuous marriages (of mother and son, or brother and sister) should be rec-
ognized by Muslim rulers as long as they were valid under the religious law of
the couple, even though such marriages are sinful in Islam.55 This and other
examples run counter to the widespread contemporary idea that any practice
prohibited in the Quran must be actively punished by a Muslim government.

62  Fadel, “A Tragedy of Politics or an Apolitical Tragedy?,” 120.

63 Khaled Abou El Fadl, “The Place of Ethical Obligations in Islamic Law,” UCLA Journal of
Islamic and Near Eastern Law 4 (2005): 11, 8.

64  Service of the public good could sometimes justify imposition of figh rules on non-Mus-
lims, but it is important to see that this was done with “religiously neutral reasons”—the
public good—not because a Muslim government is entitled to impose Muslim religious
rules on all its subjects. Thus, “[w]hile some Muslim jurists held the opinion that at least
some non- Muslim residents of an Islamic state were subject to even the Audud penalties,
their justification for applying these penalties to non-Muslims was either because the
relevant actus reus was also prohibited to the defendant by his own religion or because of
the defendant’s undertaking to abide by the laws of Muslims, or because the public inter-
est required imposition of that penalty.” Fadel, “The True, the Good and the Reasonable,’
62.

65  SeeIbid., 62—63 (citing al-Zarkashi and Ibn Qayyim).
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(It also provides a stark contrast to the historical practice of Christian govern-
ments enacting and enforcing only Christian definitions of marriage.)

Finally, service of maslaha provides an effective but non-theocratic justifi-
cation for the use of police power, one that is especially appropriate for Mus-
lim governments. This follows from the core Islamic epistemological principle
that human beings cannot know God’s Law with absolute certainty. With this
starting point, a Muslim ruler’s use of force has to be based on something other
than “this is God’s Law”; that basis turns out to be the public good. This is not
to say that historical Muslim rulers did not favor one figh school over another
(most did). But it is crucial to realize that (unlike so many European theocra-
cies) they did not do so by collapsing figh and siyasa lawmaking and putting
both under their control. Indeed, the separation of these two types of law—

figh rules of individual action and siyasa rules for the public gopod—served as
a powerful check against theocratic rule throughout most of Muslim history.

3.2 The Mistaken Premise of Political Islam

Sadly, the importance of separating figh and siyasa is missed by political Is-
lamist movements today. Most Islamist political advocacy focuses on legislat-
ing selected figh rules (often calling them “Shari‘a”), usually with special atten-
tion to criminal, family, and sometimes economic rules. “Shari‘a legislation” is
what “Islamization” and the creation of an “Islamic state” has come to mean.
But the idea of “Shari‘a legislation—the state enacting selected figh rules and
imposing them on the entire population—flies in the face of the historical
figh-siyasa separation of law. Instead, it adopts the centralized political-legal
structure of European nation-states, imported to Muslim lands with colonial-
ism. In the nation-state model, law is defined by state power—it is centralized
and enforced by the government. In virtually every Muslim-majority country
today (whether it was actually colonized by a European power or not), “law”
now means “state law."6 Monolithic legal positivism has narrowed Muslim
legal vision to just the realm of government-endorsed law.57

66  See Mohammad Hashim Kamali, “Methodological Issues in Islamic Jurisprudence,” Arab
Law Quarterly 11 (1996): 3, 9 (“The government and its legislative branch tend to act as the
sole repository of legislative power.... The advent of constitutionalism and government
under the rule of law brought the hegemony of statutory legislation that has largely dom-
inated legal and judicial practice in Muslim societies.); Sherman A. Jackson, “Shari’ah,
Democracy, and the Modern Nation-State: Some Reflections on Islam, Popular Rule, and
Pluralism,” Fordham Int’l LJ. 277 (2003): 88.

67 For a commentary on this phenomenon in a discussion of legal pluralism, see
Sherman A. Jackson, “Legal Pluralism Between Islam and the Nation-State: Romantic Me-
dievalism or Pragmatic Modernity?,” Fordham Int’l LJ. 30 (2006): 158.
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This is a dangerous turn of events. The more it is believed that all law comes
from the state, the more everyone is forced into the state legislative arena to
fight for laws that are important to them—religious laws included. These fights
have polarized politics in Muslim-majority countries between aggressive sec-
ularism and equally aggressive Islamism, sometimes with violence. And it is
unnecessary. The Islamist focus on the state to establish and enforce the sub-
stantive content of Shari‘a is not an authentically Islamic approach to govern-
ment. Quite the opposite, in fact. In seeking to “legislate Shari‘a,” they ignore
the separation of figh and siyasa that existed before the nation-state takeover.
In Sherman Jackson’s words, “the Islamic state is a nation-state ruled by Islam-
ic law."68 Far from restoring Shari‘a, this has fundamentally transformed the
role of Sharia in these societies; Sharia is now mistakenly believed to be a
code of Muslim laws that must be enacted in order to make a government
Islamic. And by using state power to enforce a single state-endorsed religious
doctrine upon the public, they have effectively created—for the first time in
Muslim history—Muslim theocracies.

4 Conclusion

Perhaps it all starts with the word “law.” As international law scholars have
pointed out, the word “law” usually presumes “national law” as its benchmark.59
Thus, it is possible that the word “law” is so tied to the idea of “state law” that
it will distort any English-language depiction of Sharia even before we get
started. Take even the quite common term “Islamic law.” As Ahmad Ahmad

68  Sherman A. Jackson, Islamic Law and the State: The Constitutional Jurisprudence of
Shihab Al-Din Al-Qarafi (Brill, 1996), xiv; see also Sherman A. Jackson, “Islamic Reform
Between Islamic Law and the Nation-State,” in Oxford Handbook of Islam and Politics,
ed. John L. Esposito and Emad El-Din Shahin (Oxford: Oxford University Press, 2013), 42
(“liberal or illiberal, pro- or anti-democratic, the basic structure of the nation-state has
emerged as a veritable grundnorm of modern Muslim politics. The basic question now ex-
ercising Muslim political thinkers and activists is not the propriety of the nation-state as
an institution but more simply whether and how the nation-state can or should be made
Islamic.”). Frank Vogel similarly comments that this is apparent “when Islamic thinkers
assume that to return to Shari‘a one should just amend here and there the existing posi-
tive-law constitutions and statutes; or assert that a modern state is Islamic if its legislature
pays respect to general Islamic legal precepts, such as bans on prostitution or gambling.”
Frank E. Vogel, Islamic Law and Legal System: Studies of Saudi Arabia, vol. 8 (Brill, 2000),
219.

69  Jose E. Alvarez, “But Is It Law?,” ASIL Proceedings (Proceedings of the Annual Meeting,
American Society of International Law) 103 (2009): 163.
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points out, “[t]he concept of law in the term ‘Islamic law’ has no equivalent in
the concept of law as applied to any modern Western legal system.””° Similarly,
Bernard Weiss says that it is “an oversimplification to equate the Sharia with
law."7t

How could the term “law” be accurately used when discussing Shari‘a? If
“law” means “state law,” then siyasa seems to correspond most closely to this
English word. But siyasa is usually not what is meant when the term “Islamic
law” is invoked. More likely, all or some aspect of figh is what is meant. But
because figh is essentially non-state law, this can cause confusion. Is it not law
if the state is not behind it? Maybe we should be more nuanced about figh, and
distinguish taklifiyya obligations from wad‘yya consequences, and categorize
only the ahkam wad‘yya as “law” because that is where enforceable rights are
created. But even those rules are not always enforced by the state—sometimes
they are self-enforced by individual Muslims. Take, for example, the wad%yya
rules that establish the duties and rights of a marriage contract: should these
be called “law” only when they are enforced in a gadi ruling and thus have the
backing of state enforcement? What about when these rules come in the form
of a fatwa rather than a gadi judgement? Are fatwas not “legal” because they
are not enforced by the state? Legal pluralists might say yes, figh (and a fatwa
application of figh) is “law” as long as it regulates people’s lives—i.e., it impacts
individual behavior regardless of state enforcement.

But not everyone is a legal pluralist. More often than not, images of state
involvement are (sometimes subconsciously) embedded in our understanding
of the term “law.” So, for example, when Anver Emon, in his investigation of the

fugaha’s development of taklif, speaks of “legal obligations that pose the threat
of divine sanctions,””? the word “legal” may evoke images of state involvement
in the minds of his readers. And when religious law and state are mentioned
together, fears of theocracy are usually not far behind. To avoid this confusion,
scholars writing about Shari‘a in English often add adjectives to help clarify
their meaning, such as referring to figh as “positive law.””3 This term is still con-
fusing, however, because the established meaning of the term “positive law”

70 Ahmad, “Structural Interrelations of Theory and Practice in Islamic Law,” 44.

71 Weiss, The Search for God’s Law, 1.

72 Anver M. Emon, Human Legislative Authority in Islamic Law, 2004, Yale Critical Islamic
Reflections conference, http://www.yale.edu/cir/2004/papers.html., 1.

73 See, e.g, Weiss, The Search for God’s Law,” 1 (“Law’ in this book will mean “positive law,”
nothing more and nothing less.”); Fadel, “The True, the Good and the Reasonable,” 27
(“The domain of positive law, known in Arabic as figh, was the preserve of legal specialists
known as fugaha’’).
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includes the idea of the state as the source and location of such law.”* Never-
theless, scholars writing about figh in English must look for English legal terms
to translate figh concepts. Thus, we see the term “statute” describing the doc-
trinal rules in figh literature,” “legislator” and “lawmaker” to describe God and
sometimes the fugaha,”® and the word “code” to refer to mukhtasar collections
of figh rules. All of these terms are problematic because they all imply some ac-
tion by a state. Indeed, just to speak of Shari‘a as “law” (or “Islamic law”) inevi-
tably creates the false presumption that an Islamic government would legislate
some or all of these rules.

Even when effort is made to distinguish between state-enforced figh and
figh that is independent of the state, western presumptions embedded in the
word “law” tend to intrude upon our discussions. Thus, the terms “judge” and
“judicial” often show up to describe situations in which figh rules are enforced,””
in contrast with the words “moral” and “ethical” to indicate non-state mani-
festations of figh. But this misses those aspects of figh that have tangible ef-
fect but not in the form of a judicial ruling, such as mufti fatwas. In short, the
term “law”—if understood as state law—is both under and overinclusive in
the Muslim context. The term straddles both figh and siyasa. Adding the word
“morality” does not help much because figh includes aspects of both “law” and
“ethics/morals.” As we have seen above, figh is “law,” but it is not created by
the state and it is not (always) enforced by the state. Figh is also “morality”
but it is organized in what look like legal categories and analyses. Like yelling
“Gooooaaaal!” at an American football game, using western legal categories for
Sharia concepts are close, but they are different enough that they just don't
work as direct translations. Or, as Bernard Weiss eloquently puts it, “[1]Jaw and
morality mean different things to different people, and those who separate
them will understand them differently from those who fuse them together.”78

74  English-language dictionaries typically define “positive law” as “law established or recog-
nized by governmental authority,” usually through statutory or other official means, often
contrasting it to natural law. See, e.g., Merriam-Webster (2015).

75  See,e.g., Reinhart, “Islamic Law as Islamic Ethics,” 188 (translating the hudud as “statutes”).

76 See, e.g, Tariq Ramadan, “Ijtihad and Maslaha; The Foundations of Governance,’
in Islamic Democratic Discourse: Theory, Debates, and Philosophical Perspectives, ed.
M.A. Mugtedar Khan (Oxford: Lexington Books, 2006), 3—20.15 (describing the mujtahid
as in the position of legislator, seeking guidance from God, the “supreme Legislator”).

77  See, e.g., Weiss, The Search for God’s Law,” 5 (clarifying “positive law” as that which is “in
force” in a society, and defining “in force as “whatever is deemed by those charged with
the task of making and enforcing judicial decisions to be relevant to, or determinative of,
their deliberations”).

78  Ibid, 6.
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I do not mean to re-start the question “what is law?” I am much too late to
the game, and it is an endless one anyway. What I want to highlight here is the
problem of answering it for Islam from the perspective of a western (Euro-
American, and Christian-influenced) mindset. Because “law;,” “religion” and
especially “religious law” take on such powerful and specific meanings in the
west (largely because of Europe’s experience with Christian theocracies), ap-
plying these terms to Shari‘a is inevitably problematic. Without careful atten-
tion to nuance and a large dose of self-awareness, using these terms in western
discourse about Shari‘a is likely to result in incomplete understandings, impos-
sible-to-settle debates, and mistaken judgments of “Islamic law” then and now.

To take a classic example, is Shari‘a “law in books” or “law in action?” A well-
known orientalist trope about “Islamic law” is that it was aspirational, largely
impractical and idealistic, “devoid of any significant human agency in the in-
terpretation or construction of the law.”” In opposition to this depiction are
anthropological studies describing “Islamic law” almost completely in terms of
human agency and gadi discretion, “to the detriment of any notion of legal au-
thority, objectivity and legitimacy in the adjudicatory process.”° Both and nei-
ther of these descriptions are accurate. They stand as opposites only if we are
constrained by a binary worldview that separates “law” from “morality.” What's
missing from this view is an understanding of law that is inclusive of morality,
but distinguished from the sort of law that is enforced by the state. This is very
difficult to do if we insist on thinking in western categories. Without a nuanced
understanding of Shari‘a as a complex interconnection of figh and siyasa—of
academic ( fagih), self-applied (mufti) and enforced (gadi) rules of right action
as well as siyasa social ordering—it is difficult to make sense of Sharia’s vary-
ing manifestations as both “law in books” and “law in action.”8!

Norman Calder insightfully observes that “western scholarship (even when
written by Muslims) has rarely presented Islamic law in such a way as to

79  Emon, Human Legislative Authority in Islamic Law, 3; see also Calder, Islamic Jurispru-
dence in the Classical Era, 72 (“That Islamic law-books had an impractical or idealistic
bias was noticed, usually with distaste, by Western scholars up to and including Joseph
Schacht.”).

80 Emon, Human Legislative Authority in Islamic Law, 3.

81  In my opinion, this is the missing piece in Wael Hallaq’s now famous argument about
the “impossible” Islamic State. See Wael B. Hallaq, The Impossible State: Islam, Politics,
and Modernity’s Moral Predicament (Columbia University Press, 2013). In his insistence,
for example, that Islamic law doesn’t distinguish between morality and law, and that it
preferred informal dispute resolution to formal litigation, he dismisses the entire realm of
siyasa working in tandem with figh.
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demonstrate its values rather than the values of the observer.”82 Nowhere is
this phenomenon more obvious than in commentary on figh and siyasa. In-
deed, western observers usually miss the nuances of the relationship between
them because they tend to think of siyasa as standing outside of Shari‘a, as if
it were a Muslim separation of “church” and state. Thus, we see terminology
referring to these two types of law not as “figh” and “siyasa,” but as “Shart'a”
and “siyasa”—thus, positioning siyasa lawmaking outside of Shari‘a altogeth-
er. Having designated “Sharia” and “religious law” as corresponding only to
the figh realm, siyasa is then often described as “secular.”83 Once that move is
made, it is very difficult to understand how the various institutions could work
together as a holistic system all under Shari‘a, so these observers instead use
western church-state patterns to explain what they see in Muslim history.

Is there an alternative to thinking outside of this Eurocentric box? Writers in
English will always use English terms, after all. We can be careful to clarify our
terms, and even try to bring in terms from classical Shari‘a literature, but at the
end of the day, English words always carry western baggage. Shmuel Eisenstadt
suggests:

We cannot avoid Western concepts, but we can make them more flex-
ible, so to speak, through differentiation and contextualization. The use
of such concepts as public sphere, civil society, and collective identity is
helpful as long as we do not assume that the way in which these compo-
nents were put together in Europe constitutes an evaluative yardstick for
other modernizing societies.8*

82  Norman Calder, “Law,” in History of Islamic Philosophy, ed. S.H. Nasr and O. Lehman (Lon-
don: Routledge, 1996), 2, 479.

83  See, e.g, Ira M Lapidus, “The Separation of State and Religion in the Development of
Early Islamic Society,” Int’l J. Mid E. Stud. 6, no. 4 (1974): 364 (“[R]eligious and political
life developed distinct spheres of experience, with independent values, leaders and
organizations.... [From the middle of the tenth century] [g]overnments in Islamic lands
were henceforth secular regimes—Sultanates—in theory authorized by the Caliphs, but
actually legitimized by the need for public order. Henceforth Muslim states were fully
differentiated political bodies without any intrinsic religious character, though they were
officially loyal to Islam and committed to its defense.”); see also Kristen Stilt, Islamic Law
in Action: Authority, Discretion, and Everyday Experiences in Mamluk Egypt (Oxford Uni-
versity Press, 2011), 25—27 (explaining the inadequacy of academic descriptions of Muslim
ruler activity as non-religious, political and secular).

84  Shmuel N. Eisenstadt, “Concluding Remarks: Public Sphere, Civil Society, and Political
Dynamics in Islamic Societies,” in The Public Sphere in Muslim Societies (Albany: State
University of New York Press, 2002), 159.
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I want to make a similar point about the concepts of “law” and “morality.”
With this study I hope to have clarified where and why we need to be care-
ful when using these terms, and how a more nuanced usage can help expand
western appreciation both of itself as well as of the “east.”

So let us return, finally, to the question of “legislating morality.” Rather than
getting stuck on language, let us look at the goal: what is the underlying moti-
vation for secular warnings against the legislation of morality? We know that
the idea is connected to the importance of separating church and state, and by
extension, to protecting against religious oppression by governments. By mov-
ing religion (and thus all religious law) outside state power, European states
protected themselves from such oppression. The warning “you can't legislate
morality” echoes this history. Thus, the underlying principle of separating law
from morality seems to be to protect freedom of belief, of religion, and to keep
the government from becoming a moral police.

If Sharia is the Muslim equivalent of “religious law,” then polls showing
vast public support for Shari‘a in Muslim-majority countries today indicate a
dangerous backward step—to state churches, imposed religious doctrine, and
sectarian-fueled religious wars. This explains the increase in calls for a Muslim
reformation—to bring Islam into the modern era by teaching Muslims how to
separate “mosque” from state as Christians did centuries ago.8> Besides being
more than a bit paternalistic, these calls also reveal a myopic Eurocentrism
that fails to see that Muslim experiences with religious law and government
have not been the same as western experiences. A separation of church and
state, for example, makes no sense for a religion that has never had a “church”
in the first place. Moreover, unlike the uniformity of canon law and the legal
centralism of the European nation-state, pre-modern Muslim governments
did not operate on the assumption that all law emerges from the state. On the
contrary, the figh-siyasa division of lawmaking authority, along with the in-
herent and unavoidable diversity of figh, protected Muslim societies from the
imposition of uniform religious law by Muslim rulers.

Thus, it is ironic (and more than a little painful) to find Europeans cast-
ing judgment on Sharia as something in which “principles such as plural-
ism in the political sphere or the constant evolution of public freedoms have
no place.”86 The irony, of course, is that Muslims were doing pluralism—even
legal pluralism—in the public sphere centuries before Europe was. Muslims

85  See, e.g, Ayaan Hirsi Ali, Heretic: Why Islam Needs a Reformation Now (New York: Harper-
Collins, 2015); Floyd, “An Islamic Reformation Is the World’s Best Chance for Peace”; Rumi,
“Islam Needs Reformation from Within.”

86  EHRR, Refah Partisi and Others v. Turkey, 371 (2003), 123.
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accomplished this by separating figh and siyasa and protecting diverse figh
schools (and non-Muslim religious diversity) in the non-state figh realm. Thus,
unlike Christian kings sitting atop European theocracies, siyasa power was not
used to codify a Muslim ruler’s preferred religious beliefs. Instead, Muslim his-
tory is a powerful demonstration of legal pluralism—where everyone knew
that in order to follow a law, you do not have to make everyone else follow that
same law too.

This is a very different way of thinking about law and of allocating legal and
political power than occurred in the Christian west. But it is very hard to see if
we are limited by western understandings of “law.” Western terminology ends
up merging categories that were kept separate in pre-modern Muslim systems.
And they were kept separate for a reason—precisely to keep Muslim rulers
from forcing theological beliefs upon their populations—the very same moti-
vation, in fact, behind the secular warning against legislating morality.

So, ultimately the question is not whether or not “Shari‘a legislates morality,”
but what is the concern behind that warning and whether Shari‘a answers it.
If the worry is that the state will use its police power to stifle religious freedom
and impose its morality on its citizens, then the figh-siydasa separation stands
as a powerful Muslim answer to this problem. Thus, looking at law without
European lenses, it is not necessarily true that ‘lawmaking influenced by
religion will result in the unjustified coercion of religious minorities.”8” That
result only follows if you define law in a monistic, state-centric way. But
if we start with the idea that not all law has to be the same, and not all law
has to come from the state, then a state influenced by religion does not au-
tomatically mean theocratic oppression. For Muslims at least, the existence
of “religious law” articulating rules of right action does not mean the enact-
ment of those rules for an entire population. To put it simply, whether or not
something is “required” in the figh (even as religious normativity) is not the
same question as whether or not a Muslim ruler should enforce it. It now
becomes clear how a system that doesn’t “legislate morality” can still have a lot
of law about morals. Not everything is figh, in other words, and not everything
is siyasa either.

Moreover, figh itself is much more nuanced and complex than is generally
believed. Unlike law in a purely “secular” system, there is an Islamic interest in
filling in the gaps between the “required” and the “prohibited.” That is, there
are actions that the figh-siyasa system does not want policed by the state,
but are still worth providing rule-like guidelines about. That is the role of the

87  Lucinda ]J. Peach, Legislating Morality: Pluralism and Religious Identity in Lawmaking
(Oxford University Press, 2002), 15.



LEGISLATING MORALITY AND ILLUSIONS ABOUT ISLAMIC GOVERNMENT 203

fivefold categories of taklifiyya (mandatory, recommended, neutral, discour-
aged, and prohibited). The in-between “legal” realm of “recommended” and
“discouraged” in the figh literature simply does not exist in the western con-
cept of “law,” thus creating very limited options for western actors. Citizens in
western secular societies often feel something is morally wrong, and feel the
compunction to try to stop it through legislation. “There ought to be alaw ...” is
the motivation behind many political movements. But ought there be a “law”
about abortion? Marijuana? Gambling? Pornography? Maybe, maybe not. In
a secular state, these questions challenge the line between law and moral-
ity, because in a legally monistic state, there is nowhere else to go with this
feeling but to legislate it. In a system that separates figh and siyasa, however,
you can still have law-as-morality without having the state legislate it. This al-
lows moral behavioral controls (in the form of figh) without state imposition
of those controls. In this way, precolonial Islamic legal systems embraced the
spirit of the idea that “you can’t legislate morality,” but with much more com-
plex application. Or, to put it in Shari‘a terminology, you can't “siyasa” morality,
but you can “figh” it!
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CHAPTER 11

Relocating Dar al-Islam

Contemporary Islamic Perspectives on Territoriality

Sarah Albrecht

It is not only since a self-declared “Islamic State” has claimed to redraw the
geopolitical boundaries in Iraq and Syria and to control a “territory [...] ruled
by Allah’s pure Sharr’ah™ that Muslim scholars have engaged in heated debates
about what actually makes a territory “Islamic.” In fact, the questions of how
to define “Islamic territory” and whether, and to what extent, the ‘implementa-
tion’ of the Shari‘a is a key condition for a territory to be classified as “Islamic,”
have sparked controversies since the early days of Islamic legal history. When
outlining his territorial world view, Abu Bakr al-Baghdadsi, the self-proclaimed
Caliph of the so-called “Islamic State” and “commander of the faithful” (amir
al-mwminin), thus builds on a centuries-long discussion about the Islamic
legal classification of territories:

O Umma of Islam, indeed the world today has been divided into two
camps (fustatayn) and two trenches (khandagayn), with no third camp
present: The camp of Islam and faith, and the camp of unbelief (kufi) and
hypocrisy [...]. O Muslims everywhere, whoever is capable of performing
hijra [i.e., emigration] to the Islamic State, then let him do so, because
hijra to dar al-islam is obligatory.2

By dividing the world into two opposed camps, the “camp of Islam” and the
“camp of kufr,” al-Baghdadi invokes the Islamic legal tradition of distinguishing
between dar al-islam, the “territory of Islam,” and dar al-kufr, the “territory of
unbelief” (often used synonymously with dar al-harb, the “territory of war”),
that was introduced by Muslim legal scholars in the 2nd/8th century AH/CE.
While these concepts have been revised continually and complemented
by further categories, such as the “territory of treaty” or “truce” (dar al-‘ahd,

1 This wording is taken from Dabig, the English language online-magazine the so-called
“Islamic State” has published regularly since July 2014. For this quote, see n.a., Dabig, no. 10,
Ramadan 1436/2015: 4. The magazine is widely available online; see, e.g., http://jihadology
.net/category/dabiq-magazine.

2 Abu Bakr al-Baghdadi, quoted in n.a., Dabiq no. 1, Ramadan 1435/2014: 10.
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dar al-sulh), they have always been intrinsically linked with debates about
where Muslims are supposed to reside so as to live fully in accordance with
the Shari‘a.?® By alleging that Ajjra (emigration) to the “territory of Islam”"—by
which he clearly means the self-proclaimed “Islamic State” that he presides
over—is “obligatory” for everyone capable of it, al-Baghdadi alludes to his-
torical debates about whether it is legitimate at all for Muslims to live under
non-Muslim rule, without, however, mentioning the plurality of views Muslim
scholars have expressed over this matter in the course of Islamic history.# As
Khaled Abou El Fadl has shown, scholars have always differed on how to define
the concepts of dar al-islam, dar al-kufr, and related notions, and they have
reconsidered and rephrased them in response to and in interaction with the
respective political contexts. Accordingly, there has always been disagreement
about the obligation to perform Ajjra to the “territory of Islam,” that is, about
the conditions under which Muslims were supposed to emigrate from “non-
Muslim territory” At the same time, debates over territorial concepts have,
throughout Islamic history, been closely linked with the question of whether
the interpretation and application of the Shari‘a change according to whether
a Muslim resides inside dar al-islam or outside of it.5

Since the pre-modern period, discussions about the Islamic legal status of
territories and the obligation to emigrate to “Islamic territory” have erupted
particularly in times when large Muslim populations came under non-Muslim
rule, as, for instance, in the course of the Mongol conquests, the Reconquista,
and during the colonial era.6 In the second half of the 20th century, these

3 For the concepts of dar al-islam, dar al-kufi; dar al-harb, dar al-‘ahd, and dar al-sulh, their
origins and definitions by the various schools of law in both the pre-modern and modern
periods, see Sarah Albrecht, “Dar al-Islam, dar al-harb,” Encyclopaedia of Islam, Three. Ed. by
Kate Fleet, Gudrun Krdmer, Denis Matringe, John Nawas and Everett Rowson (Brill Online,
2016); and Sarah Albrecht, Dar al-Islam Revisited. Territoriality in Contemporary Islamic Legal
Discourse on Muslims in the West (Leiden: Brill, 2018), 39-119.

4 See also n.a.,, “The Danger of Abandoning darul Islam,” Dabig no. 11, Dhul-Qa’dah 1436/2015:
22-3.

5 See Khaled Abou El Fadl, “Islamic Law and Muslim Minorities: The Juristic Discourse on
Muslim Minorities from the Second/Eighth to the Eleventh/Seventeenth Centuries,” Journal
of Islamic Law and Society 22, no. 1 (1994): 161; and Khaled Abou El Fadl, “Striking a Balance:
Islamic Legal Discourse on Muslim Minorities,” in Muslims on the Americanization Path, ed.
Yvonne Y. Haddad and John L. Esposito, 2nd ed., 47-63 (Oxford: Oxford University Press,
2000), 49—50. For a brief historical overview, see Albrecht, “Dar al-Islam, dar al-harb.” See also
Yasir Lutfi al-‘Ali, “Al-Jughrafiya al-fighiyya li-I-‘alam min sarat al-tarikh ila sarat al-wagi‘ al-
muasir,” Islamiyyat al-Ma‘rifa 12, no. 45 (2006): 95-124; and Baber Johansen, Contingency in a
Sacred Law: Legal and Ethical Norms in the Muslim Figh (Leiden: Brill, 1998), 219—34.

6 See Abou El Fadl, “Islamic Law and Muslim Minorities”; Alan Verskin, Oppressed in the Land?
Fatwas on Muslims Living under non-Muslim Rule from the Middle Ages to the Present (Prince-
ton: Markus Wiener, 2013); Alan Verskin, Islamic law and the crisis of the Reconquista (Leiden:
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questions gained new momentum as scholars reconsidered the traditional
classification of territories in the light of the newly established nation states
and the unprecedented system of international relations. Initially, it was the
late Syrian scholar Wahba al-Zuhayli (1932—2015) and the Egyptian Muhammad
Abu Zahra (1898-1974) who redefined traditional territorial concepts and ad-
justed them to the new world order.” Since the 1980s, renewed debates about
the traditional territorial paradigm and its implications for Islamic legal inter-
pretation and the legitimacy of residence under non-Muslim rule were fuelled
when millions of Muslims, who had left their home countries mainly as mi-
grant workers, students, and refugees, settled permanently in Western Euro-
pean and other predominantly non-Muslim countries. Faced with this unprec-
edented demographic situation, Muslim scholars and intellectuals responded
in very different ways to the challenges of how to accommodate the classical
notion of dividing the world into dar al-islam, dar al-kufr, and further territo-
rial categories to the new political reality and how to reconcile a life in line
with Islamic norms and values, as prescribed by the Shari‘a, with the social and
political conditions in secular, non-Muslim majority societies.

Based on selected case studies representing prominent voices in the
Islamic legal discourse on Muslims in the West—Yiisuf al-Qaradawi, Taha Jabir
al-‘Alwani, Tariq Ramadan, and Sa‘ld Ramadan al-Bati—this paper provides
insight into the variety of territorial concepts underlying contemporary Islam-
ic legal thought. Shedding light on how Muslim jurists and intellectuals rein-
terpret and adjust—or reject—the traditional paradigm of dividing the world
into dar al-islam and other geo-religious categories, I explore the diversity of
ways in which they relocate these concepts today and point to the implica-
tions the various conceptions of territoriality have for the interpretation of the
Shari‘a and the legitimacy of residence in predominantly non-Muslim coun-
tries. Notwithstanding the manifold views scholars have expressed on this
matter, I offer that one can distinguish four ways by which scholars reconsider
traditional territorial concepts in the light of the current geopolitical order and
locate dar al-islam in today’s world.

Brill, 2015); Kathryn A. Miller, Muslim Minorities and the Obligation to Emigrate to Islamic
Territory: Two fatwas from Fifteenth-Century Granada, Islamic Law and Society 7/2 (2000):
256—88; and Rudolph Peters, Islam and Colonialism: The Doctrine of Jihad in Modern History
(The Hague et al.: Mouton, 1979).

7 See Wahba al-Zuhayli, Athar al-harb fi al-figh al-islami: Dirasa mugarana (Damascus: Dar al-
Fikr, 2009); and Muhammad Abu Zahra, Al-Alaqat al-duwaliyya fi al-islam (Cairo: Dar al-Fikr
al-Arabi, 1995).
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1 Dar al-Islam and the West—A Contractual Relationship

“Our scholars, may God have mercy on them, have decreed that the fatwa
changes according to time and place, with the greatest difference regarding
the place being that between dar al-islam and what lies outside of it.”® With
these lines, the prominent Egyptian scholar Yusuf ‘Abdallah al-Qaradawi
(b. 1926), who has been based in Qatar since the 1960s, justifies his approach
to interpreting the Shari‘a for Muslims in the West, known as minority figh
(figh al-aqalliyyat).® Stressing that the interpretation of Islamic norms is
essentially contingent upon time and place, the Azhar-trained scholar grounds
his notion of place in the traditional concept of dividing the world into a
“territory of Islam” and other territorial categories. By implying that Western
countries lie beyond the boundaries of what he considers to be dar al-islam,
al-Qaradawl seeks to legitimize that the Shari‘a is to be understood and ap-
plied differently in “non-Islamic territory.” In view of the great importance he
ascribes to the classification of territories in the context of his interpretation
of Islamic norms, and given that his conception of territoriality is shared by
many contemporary scholars, it seems indispensable to take a closer look at
how he actually defines dar al-islam, specifically, upon which criteria he draws
the boundaries of “Islamic territory,” and how he classifies Western countries
within this territorial paradigm.!©

Throughout his writings on minority figh, al-Qaradawi dichotomizes
between dar al-islam and ghayr dar al-islam, i.e., between “Islamic” and
“non-Islamic territory.” This bifurcation is also reflected in the subtitle of his
monograph on figh al-aqalliyyat which reads The Life of Muslims in Other
Societies (Hayat al-muslimin fi [-mujtama@t al-ukhra, emphasis added).!
While al-Qaradawi hardly defines, in this context, what exactly he means by
these territorial categories, he elaborates on their definitions elsewhere. Just
as the classification of territories has always played a crucial role in Islamic
legal debates about jikad (in the sense of armed struggle) and séyar, i.e., the
rules pertaining to the relations of lands under Muslim sovereignty with

8 Yusuf al-Qaradawi in al-Majlis al-Urabi li--Ifta> wa-l-Buhath, “Fatawa wa-qararat al-
majlis: al-majma‘atan al-ala wa-I-thaniyya,” http://www.e-cfr.org/ar/index.php?cat_
id=337 (accessed January 29, 2012), 2.

9 See Sarah Albrecht, Islamisches Minderheitenrecht: Yasuf al-Qaradawis Konzept des figh
al-aqalliyat (Wiirzburg: Ergon, 2010); and Said Fares Hassan, Figh al-Aqalliyyat: History,
Development, and Progress (Basingstoke, Hampshire et al.: Palgrave Macmillan, 2013).

10 See also Albrecht, Dar al-Islam Revisited, 165—217.

11 Yuasuf ‘Abdallah al-Qaradawi, Fi Figh al-aqalliyyat al-muslima: Hayat al-muslimin wasat
al-mujtama‘at al-ukhra, 2nd ed. (Cairo: Dar al-Shurag, 2005).
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non-Muslims, it is particularly al-Qaradaw’s work on figh al-jihad that yields
deeper insight into his conception of territories.!?

Resorting to modern political jargon, he recurrently equates dar al-islam
with the so-called “Muslim world” (al-alam al-islami), “Islamic countries”
(bilad islamiyya), and “Muslim” or “Islamic societies” (mujtama‘at muslima,
mujtama‘at islamiyya). At the same time, he refers to it as the “Islamic home-
land” (al-watan al-islami) and thus identifies dar al-islam with an imaginary
place of origin, a space of belonging for every Muslim, irrespective of their
actual place of residence.!® In his monograph on Figh al-jihad, he offers a more
jurisprudential definition, characterizing dar al-islam as “the land in which Is-
lamic rites (sha'@ir al-islam) are manifested, that is guided by Islamic doctrine
(‘agidat al-islam), and whose people are ruled according to the Sharia.”* When
translating these—by no means unambiguous—ideal-typical characteristics
into realpolitik, al-Qaradawi follows a far more pragmatic definition, according
to which any modern state that has a Muslim majority population and is ruled
by a Muslim qualifies as part of dar al-islam.’> Although he generally advocates
a political system that declares Islam the state religion and refers to the Shari‘a
as the, or as one of the sources of its constitution, those are, ultimately, not
the prerequisites for him to count a land as part of dar al-islam. This may be
interpreted as resulting from his understanding that the legal systems in Mus-
lim majority countries are not, in fact, mainly based on Islamic law, nor are
the political systems in line with what he regards as “Islamic” policies. Taking
Turkey as an example, he points out that even secular states can be considered
“Islamic territory,” as long as they have historically been under Muslim rule
and are, until today, inhabited by a predominantly Muslim population. Thus,
it is not the de facto political system or the ‘application’ of the Shari‘a—which
he refers to, more precisely, as the “implementation of Islamic [legal] rules”
(zuhir ahkam al-islam)—Dbut demographic majorities that provide the bed-
rock for al-Qaradaw’s definition of dar al-islam.1®

12 See Yusuf al-Qaradawi, Figh al-jihad: Dirasa muqarana li-ahkamihi wa-falsafatihi fi daw’
al-quran wa-l-sunna, 2 vols. (Cairo: Maktabat Wahba, 2009).

13 See, e.g, al-Qaradawi, Ft Figh al-aqalliyyat al-muslima s, 13, 16, 17, 28, 30, 161; and
al-Qaradawi, Figh al-jihad, vol. 2, 9og.

14  Ibid, 909.

15  See, e.g, ibid.,, 900; and al-Qaradawi, Fi Figh al-aqalliyyat al-muslima, 16, 167.

16 See al-Qaradawi, Figh al-jihad, vol. 2, goo-1. Although al-Qaradaw1 does not, in this con-
text, define what exactly he understands by the ‘implementation’ of the shari'a or, more
specifically, of “Islamic rules” (ahkam al-islam), he appears to equate these “rules” primar-
ily with legal aspects, as he distinguishes them from “Islamic rites” (sha‘@ir al-islam) and
“Islamic doctrine” (‘agidat al-islam), see ibid. 888—9g and 9o9.
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Notably, while al-Qaradawi suggests that his understanding of what makes a
territory “Islamic” is derived from the Islamic legal tradition, the demographic
argument did not play a crucial role in pre-modern definitions of “Islamic ter-
ritory,” which is certainly not surprising considering that the lands Muslims
brought under their control were initially not inhabited by Muslim majority
populations. In fact, ever since the territorial division of the world has become
a matter of debate, Muslim scholars have based their definitions of dar al-
islam on different sets of criteria. While some opined that “the rules of Islam”
(ahkam al-islam) must be implemented and, like al-Qaradawi, stressed the
importance of Muslim rule and the manifestation of Islamic rites (sha@ir al-
islam), others grounded their definitions primarily on the provision of security
and the freedom for Muslims to practice their religion—criteria that are today
of great importance to other contemporary scholars (see below).1”

When classifying Western countries, al-Qaradawi also resorts to classical
Islamic legal terminology. While locating them “outside of dar al-islam” and
labelling them as “non-Islamic territory” (ghayr dar al-islam), he also refers
to them as dar al-‘ahd, the “territory of treaty,” a concept that has its origins
in the thought of Muhammad ibn Idris al-Shafi1 (d. 204/820) and was conse-
quently adopted by scholars of the various schools of law. Historically, the no-
tion signified territory that was recognized temporarily by Muslim authorities
as a non-Muslim political entity after an armistice was entered into, without
however entailing any permanent guarantees of a state of peace. Pre-modern
jurists across the legal schools disagreed as to whether this territory was an in-
dependent third category or rather a subcategory of either dar al-islam or dar
al-harb. Consequently, the introduction of the concept of dar al-‘ahd did not
replace the dar al-islam/dar al-harb binary with a tripartite model (as is often
assumed), but rather differentiated the existing territorial paradigm.!® Without
elaborating on the historical controversies over this notion, and building on al-
Zuhayli and Abii Zahra, who were the first to adjust traditional territorial con-
cepts to modern nation states, al-Qaradawi—like many other contemporary
scholars—reinterprets the concept of dar al-‘ahd today as an additional third
category distinct from dar al-islam and dar al-harb that represents a perma-
nent contractual relationship between modern nation states. Accordingly, he
applies it to all predominantly non-Muslim countries that are member states
of the United Nations and, thereby, to be understood as contractual partners

17 For a brief overview of historical definitions of dar al-islam, see Albrecht, “Dar al-Islam,
dar al-harb.”

18 See ibid. See also Abou El Fadl, “Islamic Law and Muslim Minorities”; and Albrecht Dar
al-Islam Revisited, 55—9.
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of Muslim countries. Against this backdrop, he regards any country that forms
part of this “territory of treaty” as a legitimate place of residence for Muslims.
The only non-Muslim state that does not, in al-QaradawT’s view, fall into this
category is Israel which he classifies as “territory of war” (dar al-harb) due
to its occupation of “Muslim land.”’® While this categorization serves him to
justify armed jihad against Israel, al-Qaradawi has, in the context of Muslims
in the West, largely banned the notion of dar al-harb from his linguistic rep-
ertoire and focuses, instead, primarily on the supposed difference between
dar al-islam, i.e., Muslim majority countries and “what lies outside of it
Although he acknowledges that Muslim majority countries do not in fact base
their legal and political systems mainly on Islamic law, this notion of territorial
othering—that is, the juxtaposition of dar al-islam and ghayr dar al-islam—
serves him to create the impression of an inherent otherness of predominantly
non-Muslim societies vis-a-vis Muslim majority societies and, thereby, to
legitimize his concept of minority figh.2°

Starting from the premise that Muslims residing in the West are especially
in need of facilitation (¢aysir), not only because they live in a culturally and
religiously diverse environment and in a state of “alienation from their Islamic
homeland” (ightirab ‘an watanihim al-islami), but also because he associates
life in a minority context per se with a state of weakness, al-Qaradawi argues
that they require a figh khass, that is, a “specific figh” fitted to the necessities
(dararat) that are, supposedly, arising particularly from life in those societies.
He construes this figh khass as part and parcel of the general figh (al-figh al-
‘amm) and thereby assigns it a place within the jurisprudential tradition simi-
lar to other “branches” ( fura) of figh (such as the “figh of medicine” or the “figh
of economy”).?! In consequence, he conceptualizes figh al-aqalliyyat as one
such “branch” ( far) that is specifically tailored to the needs of Muslims in the
West and is, therefore, supposed to remain limited to minority contexts, i.e., to
what al-Qaradawi regards as “outside of dar al-islam.”??

19 See al-Qaradawl, Figh al-jihad, vol. 2, 9o1-8.

20  For more details on the functions of what I call territorial othering, particularly on the
legitimization of minority figh, see Albrecht, Dar al-Islam Revisited, 357—65.

21 See al-Qaradawi, Fi Figh al-Aqalliyyat al-Muslima, 15, 28, 32, 51. For more details on
QaradawT’s concept of figh al-aqalliyyat, see Albrecht, Islamisches Minderheitenrecht,
53-100.

22 AsIanalyzed elsewhere, these theoretically construed boundaries between dar al-islam
and “non-Islamic territory” are not always maintained, but often become blurred when
applied in practice, i.e., in ift@’. See Albrecht, Dar al-Islam Revisited, 365—78.
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2 Locating Dar al-Islam in the West

Though likewise a trailblazer of the concept of figh al-aqalliyyat, the Iraqi-born,
Azhar-trained jurist Taha Jabir al-‘Alwani (1935-2016), who spent about two
decades of his life in the United States, vehemently rejects both al-QaradawT’s
definition of dar al-islam and his categorization of Western countries. Arguing
that the division of the world into a “territory of Islam” and a “territory of war”
is “among the most consistently misunderstood and misinterpreted rulings”
and often understood in a “plainly anachronistic” way,?? al-‘Alwani regards the
revision of the traditional territorial paradigm as a central plank of his con-
cept of minority figh as well as his broader work on jtihad and magasid al-
sharia, i.e., the intentions or objectives of the shari‘a.2* Emphasizing that the
notions of dar al-islam, dar al-harb, and dar al-‘ahd lack any normative basis
in the Quran and the Sunna, but were introduced by early Muslim scholars,
al-‘Alwani advocates understanding them, first and foremost, as products of a
particular moment in history.25

While justifying his critique of the classical concept of territoriality with
the changed political realities Muslims are confronted with today, al-‘Alwani
does not discount the legal history of these concepts as such. On the contrary,
he seeks to substantiate and thereby legitimize his territorial world view by
asserting that there has always been considerable ambiguity with regard to the
definition of territorial concepts, and by making selective use of approaches
developed by earlier fugaha’ whom he deems more in tune with Islamic teach-
ings and sources than many contemporary Muslim thinkers.26 In particular, he
cites the 5th/uth-century ShafiTscholar Aba al-Hasan al-Mawardi (d. 450/1058)
who was quoted by Ibn Hajar al-‘Asqalani (d. 852/1449) as saying:

23 Taha]. al-Alwani, Issues in Contemporary Islamic Thought (Herndon: 111T, 2005), 190; Taha
Jabir al-Alwani, Jjitihad (Herndon: 111T, 1993), 28.

24  See e.g. Taha ]. al-‘Alwanj, F1 Figh al-Aqalliyyat al-Muslima (Cairo: Nahdat Misr, 2000); al-
Alwani, Jjtihad, Taha ]. al-Alwani, Maqasid al-shari'a, 2nd ed. (Beirut: Dar al-Hady, 2005);
Taha J. al-Alwani, Missing Dimensions in Contemporary Islamic Movements (Herndon:
11IT, 1996 ); and Taha J. al-‘Alwani, “Al-‘Aql al-Muslim wa-l-Ijtihad,” (Muscat, December 13,
1998), 62 (I am grateful to Taha J. al-‘Alwani for providing me with a copy of this unpub-
lished paper).

25 Taha J. al-‘Alwani, interview with the author, Cairo, April 28, 2011.

26 See al-Alwani, Jjtihad, 28; al-Alwani, FI Figh al-Aqalliyyat al-Muslima, 43; and Alwani,
Issues in Contemporary Islamic Thought, 274.
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If a Muslim is able to practice his religion openly in a land of unbelief,
that land becomes dar al-islam [by virtue of his settling there]. Settling
in such a country is preferable to moving away from it as other people
would be likely to convert to Islam.2?

While endorsing al-Mawardi’s argument that it is not—as is often argued—
primarily Muslim rule and an Islamic legal system that make a territory “Is-
lamic,” al-‘Alwani seems to invoke this quote also so as to remove any doubt
about the legitimacy for Muslims to reside in a predominantly non-Muslim
country. In order to substantiate his conviction that the classical antagonism of
dar al-islam vs. dar al-harb is not only inapplicable to today’s world, but was al-
ready revised by pre-modern scholars, he refers to the 7th/12th-century scholar
Fakhr al-Din al-Razi (d. 606/1209), also belonging to the Shafi1 school of law,
to whom he ascribes an alternative classification of territories. According to
al-‘Alwanyi, al-Razi, building on Abu Bakr al-Qaffal al-Shashi (d. 365/976), re-
placed the classical antagonistic terminology by omitting the term dar al-harb
and distinguishing instead between dar al-islam or dar al-jjaba (“the territory
of compliance [to Islam]”) on the one hand and dar al-da‘wa (“the territory
for the propagation of Islam”)—meaning non-Islamic lands—on the other.28
By drawing on these pre-modern definitions, al-‘Alwani seeks to underpin his
argument that the boundaries between dar al-islam and “non-Islamic terri-
tory” have always been drawn (at least by some prominent pre-modern schol-
ars) on the basis of where Muslims are actually able to practice their faith and
manifest their norms and values. Hence, he concludes:

Dar al-islam is anywhere a Muslim can practice his religion in safety, even
if he lives among a non-Muslim majority. Dar al-kufr is wherever a believ-
er is not assured this right, even if the majority of the population adheres
to the Islamic faith and civilization.2?

Contrary to al-Qaradawi, al-‘Alwani thus underscores that dar al-islam is,
ultimately, neither defined by demographic majorities nor by the religious
affiliation of the ruler or an Islamic legal system, but primarily by the freedom
to religious practice. That means, he neither identifies dar al-islam with the
so-called Muslim world, nor does he rule out Muslim majority countries falling

27  Ibn Hajar al-‘Asqalany, cited in al-‘Alwani, Fi Figh al-Aqalliyyat al-Muslima, 43.
28 See ibid., 43—4.
29  Ibid, 43.
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out of that category if they fail to guarantee to all Muslims the right to practice
their faith.

Against this background, al-‘Alwani sharply criticizes other contemporary
‘ulama’ for “erroneously” equating dar al-islam with predominantly Muslim
countries while labelling Western countries as dar al-harb.3° Accusing them
of disregarding the current social and political realities, he asks rhetorically:

[W]ith what weapons are Muslims going to fight the so-called dar al harb
countries when the shoes and the clothes they wear—Ilet alone arms—
come from them? [...] [I]s it appropriate, in the Ummah’s present situ-
ation of almost total dependency on others, to talk of dar al Islam and
dar al harb? In fact, are Muslim countries today lands of peace? Most of
the Muslims who settled in the West did so because, in their own coun-
tries, they were deprived of their civil liberties and freedoms, security and
human rights. People could not—and cannot—, in certain cases, even
organize congregational salah.3!

Irritated by the supposedly simplistic answers other scholars have offered to
these questions, he wonders:

How can a sane person justify going today into details of such non-issues
as zakah distribution in the form of barley [...] or dar al Islam/dar al harb,
when fundamental ethical, political and economic issues in the Ummah
have not been dealt with?32

Considering that al-‘Alwani himself did, nonetheless, engage in redefining this
traditional territorial binary, his criticism is certainly not to be understood as
an attempt to suppress any discussion of these concepts, but rather as an ur-
gent appeal to contextualize them within the broader discourse on the politi-
cal, economic, and ethical ills in many Muslim majority countries today. While
he appears generally hesitant to apply his definition of dar al-islam to modern
nation states, he once confirmed in an interview that Western secular democ-
racies, such as the US, are to be regarded as a “homeland” for Muslims, “tanta-
mount to ‘Islamic territory” (bi-mithabat ‘dar al-islam’), for as long as they are
allowed to practice their religious rituals.33 Accordingly, al-‘Alwani does not,

30 See al-Alwani, Jjtihad, 28.

31 Ibid. 28-9.

32 Ibid, 29.

33  N.a, “Taha al-‘Alwani ra’ls al-majlis al-fighi li-amrika al-shamaliyya: Nad‘G al-muslimin
li-akhdh afdal ma fi al-mujtama‘ al-amriki,” in al-Sharq al-awsat, July 21, 2002. http:/[www
.aawsat.com/print.asp?did=114299&issueno=8636 (accessed September 5, 2017).
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unlike al-Qaradawi, conceive of Muslims in the West as being separated from
any distant “Islamic homeland” but rather infers that whenever a Muslim

lives according to his religion and through his Islamic identity, but in a
Western society [...] his identity certainly differs from that of Muslims
who live in Muslim majority societies. So I tell him: live there, and the
homeland of Islam shall be with you (watan al-islam ma‘aka).3*

By invoking this deterritorialized notion of an “Islamic homeland,” al-‘Alwani
illustrates his conviction that Islam is “at home” wherever Muslims have the
ability and are committed to practicing their religion—irrespective of whether
they live in a Muslim majority country or in a minority context. In fact, he even
suggests that secular Western countries may provide a more fertile ground for
practicing Muslim rituals and implementing Islamic ethical principles than
many Muslim majority countries.33

Nonetheless, al-‘Alwani is not only a strong advocate of a particular inter-
pretation of the Shari‘a for Muslims in the West, but he is known to be the
one who introduced the term figh al-aqgalliyyat in this discourse.36 However,
unlike al-Qaradawi, al-‘Alwani does not conceptualize figh al-aqalliyyat as a
figh khass, meaning a specific figh that is meant to answer particular questions
arising from minority contexts and is thus geographically confined to so-called
Western countries. Rather, he subsumes it under al-figh al-akbar, the “greater
figh.” Borrowing this notion from the title of the work on Islamic doctrine at-
tributed to Abt Hanifa (d. 150/767), al-‘Alwani argues that it is not simply one
of many subordinate branches of figh, but ascribes it a more general meaning,
covering not only practical but also theological and methodological aspects
of Islamic law and normativity.37 His concept of figh al-aqalliyyat is, hence, to
be understood as a methodological approach that does not only cater to the
needs of Muslims living in a minority context, but one that can potentially be
transferred to Muslim majority societies and thus constitutes part and parcel
of his overall maqasid-inspired approach to the reform of Islamic thought.38

34  Al-Alwani, quoted in Dina M. Taha, “Muslim Minorities in the West: Between Figh of
Minorities and Integration,” https://dar.aucegypt.edu/handle/10526/3100 (accessed
January 10, 2014), VIII.

35 See al-Alwani, Jjtihad, 28—9; and Taha J. al-‘Alwani, interview with the author, Cairo,
April 28, 2011.

36 See Albrecht, Dar al-Islam Revisited, 220-1.

37  Seeal-‘Alwani, Fi Figh al-Aqalliyyat al-Muslima, 5.

38  See the chapter on figh al-aqalliyyat in al-Alwani, Magqasid al-shari‘a, 93-120. See also
Albrecht, Dar al-Islam Revisited, 378-81. For al-‘AlwanT’s approach to Islamic reform, see
also Ibrahim S. Abu Hulaywa, Taha Jabir al-Atwant: Tajalliyyat al-tajdid fi mashri‘ih al-
fikri (Beirut: Markaz al-Hadara li-Tanmiyat al-Fikr al-Islami, 2011).
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3 Dar al-Islam vs. Dar al-Kufr—Maintaining Traditional Binaries

In contrast to these diverse attempts by prominent proponents of figh al-
aqalliyyat to reinterpret and adjust traditional territorial concepts to today’s
world, some scholars—all of whom reject the notion of a specific figh for Mus-
lims residing in the West—repudiate those revisions and propagate a more
traditionalist, dichotomous notion of territoriality. Although this view occu-
pies a marginal position in the discourse on Muslims in Europe, particularly as
compared to al-Qaradawi’s position, it carries a certain weight due to the re-
nown of the scholars promoting it. Besides various well-known Saudi ‘ulama’,
among them ‘Abd al-‘Aziz ‘Abdallah ibn Baz (1910-1999) and Muhammad
ibn Salih al-‘Uthaymin (1925-2001),3% the late Muhammad Sa‘ld Ramadan al-
Butl (1929—2013), who was known as probably Syria’s most prominent Sunni
scholar, was a prime representative of this position.#® An outspoken critic of
figh al-aqalliyyat, al-Butl promoted a binary notion of territoriality, drawing a
sharp line between dar al-islam and dar al-kufr. A vocal supporter of the Assad
regime, al-But1 did certainly not mean to espouse the ideology of jihadist orga-
nizations such as the so-called “Islamic State” in this regard. However, his divi-
sion of the world into “Islamic territory” and the “territory of unbelief” shows,
at first sight, certain parallels to the territorial worldview promoted by its self-
proclaimed Caliph. Just like Aba Bakr al-Baghdadi, al-Buti considers this divi-
sion to be intrinsically linked to questions of jihad and Ajra:

The reason for this [territorial division] is that Muslims need a yardstick
that serves them to determine the difference between countries whose
people must be combatted and in which residence is generally not per-
mitted, and those countries that must be defended and in which those
who seek to invade it must be combatted.*!

Although both justify their adherence to this traditional dichotomy by its func-
tion as a guideline for the duty to perform armed jihad, and for the legitimacy

39  Foribn Baz, al-‘Uthaymin, and others sharing their position regarding the territorial divi-
sion of the world, see Albrecht, Dar al-Islam Revisited, 125—64.

40 For al-But], see, e.g., Andreas Christmann, “Islamic Scholar and Religious Leader: A Por-
trait of Muhammad Sa’id Ramadan al-Buti,” in Islam and Modernity: Muslim Intellectuals
Respond, ed. ]. Cooper, R. Nettler and M. Mahmoud, 57-81 (London: I.B. Tauris, 1998);
and Thomas Pierret, Religion and State in Syria: The Sunni Ulama from Coup to Revolution
(Cambridge et al.: Cambridge University Press, 2013), 76—82.

41 Muhammad Said Ramadan al-Buti, “Hakadha fa-la-nad‘u ila al-islam,” http://www
.almeshkat.net/vb/ showthread.php.?t=73258 (accessed February 26, 2012).


http://www.almeshkat.net/vb/showthread.php.?t=73258
http://www.almeshkat.net/vb/showthread.php.?t=73258

RELOCATING DAR AL-ISLAM 217

of residence in particular territories, al-Butl’s approach ultimately differs sig-
nificantly from al-Baghdadi’'s. Whereas the latter appears to identify dar al-
islam exclusively with the territory he has brought under his control, that is,
the self-proclaimed “Islamic State,” al-Butl regarded the Syrian state under the
rule of the Assad regime as “Islamic territory” This is because he defines dar al-
islam as any territory that is under Muslim rule and where Muslims are, there-
by, able to practice their religion in safety.#? Unlike al-Baghdadi, however, he
argues that religious practice only includes fundamental Islamic rituals, such
as Friday prayer, the celebration of Islamic holidays, fasting in Ramadan, and
pilgrimage (hajj), but not that “the law in force is entirely Islamic” (an takiina
al-qawanin al-maryya kulluha islamiyya).*® Rather, he argues the implemen-
tation of Islamic law is something Muslims must strive for, not, however, a
condition for a land to be classified as dar al-islam, which may be understood
as a justification of al-Butl’s own position as a scholar and staunch defender
of the nation state who collaborated with the Syrian regime, i.e., with a state
that has a dual system of both civil and Shari‘a courts and whose constitution
declares the Shari‘a to be the main—though not the only—source of legisla-
tion.** While his attempt to qualify the importance of the legal system as a
characteristic of the “territory of Islam” thus served his overall effort to repre-
sent the Syrian state as the custodian of a truly Islamic life, it also underpinned
his criticism of militant Islamists who, like al-Baghdadi, claim that dar al-islam
is conditioned upon the comprehensive ‘application’ of the Shari‘a, including
hudud punishments. In al-Bati’s words: “If these rules are not applied, as is the
case in most if not all Islamic countries (bilad islamiyya), then this country
[i.e., Syria] becomes a dar harb [in the eyes of militant Islamists]! And you
know that if a country becomes a dar harb, Muslims are obliged to emigrate
from it!"45 Polemicizing against those who hold such views, al-Buti added that
“many Muslim youth left their countries which they had declared territories
of unbelief or war, but where to? Astonishingly, many of them migrated to
Europe or America!"#6 While disdainfully expressing his bewilderment that a
Muslim could ever think that a Western country may be regarded as a more
legitimate and desirable place to live than a predominantly Muslim country

42  Said Ramadan al-Buti, ALJihad fi al-islam: Kayfa nafhamuhu? Wa-kayfa numarisuhu?
(Damascus: Dar al-Fikr, 1992), 8o.

43  Al-Bati, quoted in Muhammad al-Kadi al-“Umrani, Figh al-usra al-muslima fi al-muhajar:
Hulanda namudhajan (Beirut: Dar al-Kutub al-Tlmiyya, 2001), 110.

44 See Al-Buti, Al-Jihad fi al-islam, 81. See also Christmann, “Islamic Scholar and Religious
Leader: A Portrait of Muhammad Sa’id Ramadan al-Buti,” 76.

45  Al-Buti, Al-Jihad fi al-islam, 81—2.

46  Ibid,, 82.
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that, so to speak, merely shows deficiencies in its implementation of Islamic
law, this criticism points to al-Buti’s classification of the West: while he gener-
ally regarded any land that is under non-Muslim rule as part of dar al-kufr,
he subdivided this “territory of unbelief,” unlike other scholars, into a “terri-
tory of war” (dar al-harb), “if there is reason for combat between Muslims and
non-Muslims,” and a “territory of safety” (dar al-aman), that is, lands where
Muslims are granted safety.*” When applying this distinction to the contempo-
rary geo-political landscape, al-But1 argued that China, for instance, represents
a “territory of safety” (without elaborating at all on the state’s repressive poli-
cies vis-a-vis its Muslim minority population),*® whereas he vaguely suggested
that the US may be regarded as part of the “territory of war,” due to its “unjust
attacks against innocent Muslims in Afghanistan.”+9

Against this backdrop, al-But1 considered life in secular societies in principle
incompatible with full observance of Islamic obligations and hence a threat to
Muslim religious practice and identity. Even though he thus generally disap-
proved of Muslims residing permanently in Western countries, he appeared to
accept it as a matter of fact. Consequently, he took up a rather pragmatic posi-
tion, declaring that for residence outside of what he regarded as dar al-islam
to be permissible, Muslims must not neglect any of the Islamic rituals, such as
fasting and the ritual and communal prayers.5® At the same time, however, he
did not only deny the need for any context-specific interpretation of the Shari‘a
for Muslims in the West, but entirely disputed the legitimacy of minority figh.
Arguing that figh “does not have a homeland” (la watan lahu),?! al-Buti asserted
that Islamic legal interpretation must not be limited to any specific territory.
Hence, he accused the proponents of figh al-agalliyyat of attempting to split
Islam and the umma along geographical lines and to create a schism ( fitna)
among Muslims that would ultimately serve Western interests.>2

47  See al-Buti, “Hakadha fa-la-nad‘u ila al-islam.”

48  See Muhammad Sa‘id Ramadan al-Bati, “Hal tu‘tabar buq‘at al-Sin min dar al-harb am
min dar al-islam?” http://bouti.alafdal.net/t489-topic (accessed November 15, 2013).

49  Muhammad Sa‘ld Ramadan al-Buti, “Hal asbahat Amrika al’an dar al-harb? Wa-mata
yusamma al-insan harbiyyan?” http://bouti.alafdal.net/t138-topic (accessed February 26,
2012).

50  See, e.g, Muhammad Sa‘id Ramadan al-Buti, Figh al-sira, 7th ed. (Damascus, 1977), 7, 55,
12; and Muhammad Sa‘id Ramadan al-Buti, Al-Islam wa-l-gharb (Damascus: Dar al-Fikr,
2007), 152.

51  Muhammad Sa‘ld Ramadan al-Bat], “Laysa sudfa tulaqi al-da‘wa ila figh al-aqalliyyat ma‘a
al-khutta al-ramiya ila tajzi’at al-islam,” http://www.bouti.com/ar/month_word.php?id=1
6&PHPSESSID=e8oefdbo8s5f56e 1ff;b8bocf79e41b (accessed May 1, 2007).

52 Seeal-Bati, Al-Islam wa-l-gharb, 145-53.
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4 Dar al-Islam—An Outdated Concept?

While the majority of scholars engaged in the Islamic legal discourse on Mus-
lims in the West have endeavoured to redefine—in various ways—the tradi-
tional territorial paradigm so as to bring it in line with the current world order,
some Muslim intellectuals fundamentally challenge the very idea of apply-
ing geo-religious notions such as dar al-islam to today’s world. Probably the
most prominent among them, the Swiss-Egyptian intellectual and professor
for Islamic studies Tariq Ramadan (b. 1962), calls for abolishing traditional ter-
ritorial boundaries altogether.5® Emphasizing, similar to al-‘Alwani, that dar
al-islam and related notions are not rooted in the normative sources of Islam
but were introduced by Muslim scholars in response to particular historical re-
alities, Ramadan deems them outdated and inapplicable to today’s geopolitical
order. Arguing that the distinction between “Islamic” and “non-Islamic territo-
ry” misrepresents the universal nature of Islam, Ramadan suggests conceiving
of the world instead as one geographically unified space, which he labels dar
al-shahada or “espace du témoignage,” that is, the “space of testimony.”>* For
him, this neologism represents a global space that is no longer subdivided into
juxtaposed territories, but is instead a space in which Muslims in both Mus-
lim majority and non-Muslim majority countries must “bear witness, must be
witnesses, to what they are and to the values they hold.”> As giving testimony
to one’s faith is, in Ramadan’s view, possible not only in situations where secu-
rity and religious freedom are guaranteed, but also in situations of oppression
(for instance in the form of resisting injustice), he does not see any restrictions
as to where Muslims are allowed to reside.

Just as Ramadan is concerned, first and foremost, with Muslims in the
West, where he enjoys great popularity, particularly among Muslim youth, he

53  Besides Tariqg Ramadan, the Libyan intellectual Aref Ali Nayed (b. 1962), who is trained in
Islamic and Christian theology, is an outspoken critic of this-worldly interpretations of
dar al-islam and related concepts. For Nayed, who is not only a prominent figure in vari-
ous interfaith initiatives, but currently also serves as the Libyan ambassador to the United
Arab Emirates, dar al-islam is to be understood as a theological concept that can refer to
both, an “interior abode,” i.e., a spiritual state that is completely detached from physical
space, and to the Hereafter, i.e., paradise. Yet another critic is Tareq Oubrou, a prominent
French-Moroccan imam and self-trained theologian. For an analysis of their alternative
conceptions of dar al-islam, see Albrecht, Dar al-Islam Revisited, 282—310.

54  See Tariq Ramadan, Dar ash-shahada: L'Occident, espace du témoignage (Lyon: Tawhid,
2004); and Tariq Ramadan, Western Muslims and the Future of Islam (Oxford et al: Oxford
University Press, 2004).

55  Ramadan, Western Muslims and the Future of Islam, 76 (italics original).
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considers this geographically unbounded notion of space to be of particular
importance for these Muslims as it

breaks the binary relation and, in a global world, it achieved reconcili-
ation with Islam’s universal dimension: the whole world has become
a space, an abode, of testimony. The witness is no longer a stranger in
the other’s world, neither is he linked to the other by a contract: he is at
home, among his own kind, and he simply tries to be consistent with his
beliefs and in harmony with the people with whom he lives and builds
his future.56

While Ramadan thus criticizes the idea of a contractual relationship between
Muslims and Western countries, as proposed by al-Qaradawi and others who
conceive of the West as a “territory of contract” (dar al-‘ahd), he likewise re-
jects these scholars’ concepts of minority figh. This is not, however, because
he denies the need for contextual interpretation of the Shari‘a, but primarily
because he considers labelling Muslims in the West as “minorities” counter-
productive, as it perpetuates the impression of Muslims remaining permanent
strangers within those societies: “Muslims should [...] never talk about them-
selves as minorities. As citizens, they are not a minority. As a people bearing
values, they are not a minority. They share the majority values in the West, in
the US as well as in Europe.”>” Accordingly, he accuses others, especially al-
Qaradawl, of reinforcing the image of Muslims in the West as living in a state
of exception, separated from an imaginative “Islamic homeland.” Referring to
the subtitle of al-QaradawT’s monograph on minority figh, The Life of Muslims
in Other Societies, Ramadan criticizes:

In his [i.e., al-Qaradawi’s] mind, Western societies are “other societies”
because the societies normal for Muslims are Muslim-majority societies.
But this is no longer the case, and what were once thought of as some
kind of “diasporas” are so no longer. There is no longer a place of origin
from which Muslims are “exiled” or “distanced”; and “naturalised,” “con-
verted” Muslims—“Western Muslims”—are at home, and should not
only say but feel s0.58

56  Tariq Ramadan, What I Believe (Oxford: Oxford University Press, 2010), 52.

57  Ramadan, quoted in Leen Jaber, “Shedding the Minority Mentality: Tariq Ramadan:
Muslims must think beyond integration and focus on contributions to society,” Islamic
Horizons, November/December 2011, 42.

58  Ramadan, Western Muslims and the Future of Islam, 53.
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Despite his overall rejection of al-QaradawT’s and others’ attempts to reinter-
pret traditional territorial concepts, Ramadan does not break with this tra-
dition altogether. When asked why he does not simply eliminate the notion
of dar from his writings, and instead introduces a new but related term, dar
al-shahada, he explained that for him, “dar has to do with dignity, presence
and belonging, not with geography.” Thus, the term remains important to him
“because the dar is where one finds peace, [...] because it defines identity, and
because it defines where we are.”® In other words, though criticizing other
scholars for their perpetuation of traditional, yet reinterpreted, dar notions,
Ramadan continues to use similar terminology as he eventually shares their
belief that such concepts contribute to defining Muslims’ sense of belonging
and thus play a crucial role in identity construction.6©

5 Conclusion

As this overview of the four major ways in which prominent Muslim scholars
and intellectuals reinterpret and locate dar al-islam in today’s world illustrates,
the Islamic legal tradition of dividing the world into a “territory of Islam” and
other geo-religious categories has remained a matter of great concern. Draw-
ing on Khaled Abou El Fadl’s argument that the diverse views Muslim scholars,
throughout history, held regarding the definition of territories and their im-
plications for the obligation to emigrate and the interpretation of the Sharia
have always reflected particular historical realities, this insight into selected
case studies shows that contemporary Muslim scholars and intellectuals con-
tinue to redraw the boundaries of dar al-islam and related territorial concepts
in response to and in interaction with the specific political and demographic
circumstances they are faced with. In their attempts to render this Islamic legal
tradition relevant in a world of nation states, they reinterpret the criteria that
make a territory “Islamic” in multiple ways—ranging from those that can be
traced back to the pre-modern era, such as Muslim rule, the application of
Islamic legal rules, and the freedom for Muslims to practice their religion in
safety to the notion of demography that has only played a crucial role in mod-
ern definitions of territorial concepts. Just as the geo-religious classification
of the world has always been crucial for debates about the interpretation and
applicability of the Shari‘a under non-Muslim rule, today’s discussions about

59 Tariq Ramadan, Interview with the author, Doha, December 14, 2011.
60  For a detailed discussion of the meaning of territorial notions for identity construction,
see Albrecht, Dar al-Islam Revisited, 398—420.
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how and where to locate dar al-islam are intrinsically linked with the ongoing
discourse about figh al-aqalliyyat, that is, about how to interpret Islamic norms
for Muslims living in Western societies. While some Muslim intellectuals, most
prominently Tariq Ramadan, reject the very idea of distinguishing between
“Islamic” and “non-Islamic” territories, even well-known critics of current at-
tempts to reconcile traditional dar notions with today’s geo-political system,
such as Ramadan, do not discard this tradition altogether, but regard it as a
major factor in shaping Muslims’ sense of belonging and, thereby, in construct-
ing Muslim identity.

Though prompted by the unprecedented presence of large numbers of
Muslims in the West since the second half of the 2oth century, this paper has
demonstrated that the large variety of ways in which contemporary scholars
reinterpret traditional concepts of territoriality is certainly not a (post-)mod-
ern phenomenon, but rather builds upon a rich history of debate about how to
interpret traditional concepts of territoriality in particular historical moments.
Against this backdrop, al-Baghdadi’s claim that the self-proclaimed “Islamic
State” is nowadays the only “territory of Islam” on earth, as it is, in his view,
under truly Islamic rule and governed according to the Shari‘a, may be under-
stood as one among many attempts to adjust the traditional dar al-islam/dar
al-kufr binary to today’s world—and, besides, as a crude effort to legitimize his
authority. Concealing that none of these concepts go back to the Qur’an or the
Sunna and that even in the first centuries of Islam, scholars differed on what
qualifies a territory as “Islamic,” al-Baghdadr’s ostensibly authentic revival of
an early Islamic conception of territories appears to be but one example of the
historical amnesia that underlies the ideology of the so-called “Islamic State,”
showing complete disregard for the multifaceted discussions about how to de-
fine the boundaries of dar al-islam that have been part and parcel of Islamic
legal discourse from the 2nd/8th century until today.
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CHAPTER 12

Religion, Politics, and the Anxiety of Contemporary

Maslaha Reasoning
The Production of a Figh al-Thawra after the 2zon Egyptian Revolution

David H. Warren

1 Introduction

The contemporary ulama’ legitimate their interventions in the public sphere
by appealing to the concept of maslaha, or the common good. Muhammad
‘Abduh (d. 1905) and Rashid Rida (d. 1935) initiated this trend by dramatically
expanding the conceptual remit of maslaha with a view to reinvigorating the
‘ulama’’s voice in Muslim societies.! They held this view because, on the one
hand maslaha, as a legal principle, promotes interventions that use a form of
utilitarian reasoning that would grant the ‘ulama’ greater flexibility to respond
to the pressing issues of the day. On the other hand, at the same time wider
Muslim society also came to acknowledge that debates over the maslaha, as
a more general concept of the common good, fell within the expertise of the
‘ulama’ qua ‘ulama’. This more general understanding of maslaha then served
to legitimate the ulama’’s interventions in the public sphere more broadly.

However, because maslaha based interventions utilize a form of utilitarian
reasoning, rather than being explicitly rooted in the source texts, the ulama’
who intervene in the public sphere in the name of maslaha are vulnerable to
the argument that they are twisting the texts in favor of their whims. In this
chapter I am interested in how the ulama’ respond to the concern that they
might be accused of inconsistency, and I use the work of Yasuf al-Qaradawi
(b.1926) and his ulama’ allies during the 2011 Egyptian Revolution and its af-
termath as an example. Qaradaw1 is the most well-known of the ulama’ who
supported the Revolution, and he often couched his reasoning in terms of
maslaha. However, over the course of the eighteen days of the Revolution,
QaradawT’s positions changed in response to both unfolding events and the
counter arguments of his ulama’ interlocutors who supported the regime of
Husni Mubarak (b.1928).

1 Samira Haj, Reconfiguring Islamic Tradition: Reform, Rationality, and Modernity (Stanford:
Stanford University Press, 2009), 77-83.
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Here I will make three points about the contemporary ‘u/ama’and their con-
cern that their reasoning appears consistent. First, I argue that the ulama’’s
concern with appearing consistent is a result of their internalization of the
modern distinction between religion and politics. This internalization mani-
fests itself in the ulama’s assumption, which their critics share, that religious
interventions in the realm of politics must be consistent if they are to be con-
sidered sincere and not manipulative. Second, I will show that the ulama’’s
understanding of the substance of maslaha, what the common good actually
is in a given situation, forms interdependently through mutual contestation.
In other words, the ulama’ do not meditate in private upon the common good,
and then intervene in the public sphere consistently on behalf of that posi-
tion. Rather, their arguments change, both in the short term and the long term.
However, the reality that arguments change over time does not mean that the
‘ulama’ are not concerned about being accused of inconsistency, the opposite
in fact. Consequently, my third point is to show how the ulama’ make use of
networks of supporters, Qaradaw1 and his allies in this instance, to produce
Islamic legal knowledge ex post facto in order to produce the effect that their
maslaha reasoning was consistent with both a theory and the source texts. The
production of Islamic knowledge under the rubric of a figh al-thawra (the ju-
risprudence of revolution) after the Egyptian Revolution is evidence of this
phenomenon.

In order to make these arguments, and after a brief discussion of maslaha
in contemporary figh, I will use Qaradaw1’s media interventions during the
eighteen days of the Egyptian Revolution to demonstrate how his arguments
changed in response to the counter arguments of his interlocutors, particular
the former Egyptian Grand Mufti ‘All Jum‘a (b.1952) and the Shaykh al-Azhar
Ahmad al-Tayyib (b.1946). I then draw upon a selection of four books and ar-
ticles that were produced by Qaradawt’s allies from the International Union
of Muslim Scholars (al-Ittihad al-Alami li-Ulama@ al-Muslimin, 1ums) and
the Association of Qaradawi’s Students (Rabitat Talamidh al-Qaradawti, RTQ).
After the Revolution these allies produced Islamic legal knowledge to provide
an ex post facto theory that would create the effect that Qaradawi’s arguments
had been consistent, while also providing a model for future interventions.
This theory was called figh al-thawra.

2 Magslaha in Modern Figh

In premodern figh, maslaha was a minor and somewhat controversial concept.
Jurists were hesitant to utilize maslaha reasoning given that this reasoning was
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not explicitly rooted in the source texts. Though a number of jurists did utilize
maslaha reasoning, the concept’s place in the premodern Islamic legal schema
was always a tenuous one.? This situation changed when ‘Abduh and Rida
argued for the transformation of the status of maslaha. Their vision for the re-
newal of the figh tradition depended upon bringing maslaha from the margins
of figh theory to its center. Rida elaborated upon the pre-existing distinction
between ritual acts of worship (%badat), which were immutable and ground-
ed in an explicit text, and legal rulings that concerned human interactions
(mu‘amalat), which were subject to change. In his effort to render maslaha
an autonomous source of law in its own right, Rida argued that all mu@amalat
rulings were revisable according to changing social conditions. Significantly,
these revisions could be made on the basis of maslaha alone.2 However, Rida
seemed uncomfortable at the extent to which his emphasis on maslaha ap-
peared to prioritize human will at the expense of the divine will evidenced
in the text.* Moreover, Rida never articulated a definitive model for how the
‘ulama’ should balance the perceived needs of the day with their reading of
the texts as they sought to find and articulate the maslaha in the public sphere.>

3 The Fragmentation of Knowledge and the Mixing of Religion and
Politics

The period in which Rida was advancing his new ideas was characterized by
the fragmentation of the wlama’s scholarly authority. New voices entered
the public sphere in competition with the wlama’ as intellectuals, some
trained at new educational institutions like the Dar al-Ulam,® began to ar-
ticulate their own visions of the common good.” Moreover, the shift from the

2 Muhammad Qasim Zaman, Modern Islamic Thought in a Radical Age: Religious Authority and
Internal Criticism (Cambridge: Cambridge University Press, 2012), 109-10.

3 Felicitas Opwis, “Maslaha in Contemporary Islamic Legal Theory,” Islamic Law and Society 12,
no. 2 (2005): 182—223 (18-20).

4 Malcolm H. Kerr, Islamic Reform: The Political and Legal Theories of Muhammad Abduh and
Rashid Rida (Berkeley: University of California Press, 1966), 203—8.

5 Aria Nakissa, “The Figh of Revolution and the Arab Spring: Secondary Segmentation as a
Trend in Islamic Legal Doctrine,” The Muslim World 105, no. 3 (2015): 298-321 (5-6).

6 Cairo’s Dar al-Ulim was founded in 1872 as a state-run, higher-education institution.
For more on the Dar al-Ulum see Hilary Kalmbach, “Dar al-‘Ulam,” ed. Kate Fleet et al,,
Encyclopaedia of Islam (Leiden: Brill).

7 Dale Eickelman and James Piscatori, Muslim Politics (Princeton: Princeton University Press,
1996), 131.



RELIGION, POLITICS, AND THE MASLAHA REASONING 229

pre-modern to modern periods was characterized not only by a fragmentation
of authority, but a fragmentation of knowledge. Modernity fragmented knowl-
edge and social life into different spheres: culture, economics, politics etc. As
part of this fragmentary process the knowledge that the ‘ulama’ possessed was
re-defined as a specialized form of knowledge called religious knowledge, be-
cause it was understood as arising from the study of texts similarly re-defined
as religious texts.8

The assumption that religion and politics are two distinct forms of knowl-
edge conforming to two distinct realms that should not, above all, mix origi-
nates in a process that began in sixteenth century Europe before spreading
unevenly throughout the colonized world.® I argue that it is a result of this frag-
mentary process that the attempt to contribute religious knowledge to a differ-
ent realm, particularly politics, came to be understood by both the ulama’ and
their competitors as requiring additional justification. This is because these
contributions were perceived by all involved as mixing religion and politics.
An intervention that is understood as mixing religion and politics is met with
suspicion regarding its legitimacy and sincerity, evidenced by the well-known
Arab slogan “no religion in politics, no politics in religion.” While the ulama’
reject the argument that religion and politics should not mix, I contend that
their rejections nevertheless demonstrate that they have internalized the re-
ligious-political distinction to such an extent that is self-evident to them as
well. Qaradawi, for example, in arguing against the separation of religion and
politics says, “It is not possible to improve human life if Islam is responsible
for only part of it [...] it is not possible that Islam be [solely] for the mosque,
while the school, university, law court, television, journalism, theatre, cinema,
souq and street are [left] to secularism.”’® His argument for the relevance of
religion to socio-political life is clearly rooted in the supposition that these
terms relate to distinct realms.

8 Abdulkader Tayob, “Religion in Modern Islamic Thought and Practice,” in Religion and
the Secular: Historical and Colonial Formations, ed. Timothy Fitzgerald (London: Acumen,
2007), 177-92 (12-3).

9 Timothy Fitzgerald, “Encompassing Religion, Privatized Religions and the Invention
of Modern Politics,” in Religion and the Secular: Historical and Colonial Formations, ed.
Timothy Fitzgerald (London: Acumen, 2007), 211—-40.

10 Yuasuf al-Qaradawi, al-Din wa-l-Siyasa: Ta’sil wa-Radd Shubuhat, 2nd ed. (Cairo: Dar
al-Shurag, 2013), 70.
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4 The Interdependency of Maslaha Reasoning during the 2011
Egyptian Revolution

The contemporary ulama’ do not intervene in the public sphere with fully-
formed notions of what the maslaha in a given situation actually is. Rather,
they elaborate further upon their understanding of the maslaha in response
to the counter arguments of their interlocutors, who raise particular issues
and contest certain parts of an ‘@lim’s argument while overlooking others. As
such, over the course of the Egyptian Revolution, Qaradawi elaborated upon
his maslaha arguments in response to counter arguments, but also changed his
arguments in response to unfolding events.

The demonstrations that would cause Mubarak’s departure began on
January 25, 2011. However, Qaradaw1 waited until January 27, the third day of
protests, before making his first intervention. In an interview with the Cairene
newspaper al-Shurug, QaradawT’s initial message was one of general support,

There is no doubt that what happened in Tunisia is a powerful lesson,
and should be repeated. The Arab nations are changing for the better, and
should be granted their rights and their freedom [...] the people who
have gone out to give voice to their desire [for freedom], no one is
defending them, and no party or political force is representing them, but
they represent Egypt.!

Four protesters had been killed by the police that day, and Qaradawi attempted
to dissuade the police from further violence saying, “I want Egypt to become
like other countries, that treat protesters with respect, rather than violence. The
expression of an opinion is a human right.” Referring to the police, Qaradawi
added, “Whoever says he is a servant of the ruler, I say to him, you are servant
of God, and the killing [of protesters] is forbidden."?

The following day, January 28, 2011, QaradawT’s language shifted to a differ-
ent register and incorporated more explicit references to Quran and Hadith.
In an interview with al-Jazeera, Qaradawi commented upon the concept of
obedience to the ruler. Qaradawl spoke about this concept because other
‘ulama’ in Egypt had begun to promote it as part of their rationale for continu-
ing to support Mubarak.!® As such, obedience to the ruler had become part of

11 Yasuf al-Qaradawi, 25 Yunayir Thawrat Sha'b: al-Shaykh al-Qaradawr wa-[-Thawra al-
Misriyya (Cairo: Maktabat Wahba, 2011), 36-7.

12 Ibid.

13 Nakissa, “Figh,” 10—4.
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the conceptual terrain over which the maslaha was being contested. Though
Islam maintains a general principle of obedience, Qaradawi said, the ruler’s
right to obedience was not absolute. By way of justification, Qaradawi quoted
the Quran’s rebuke of those who obeyed Pharaoh (Q43:54), and argued
that the right to obedience was enjoyed only by the ruler who was obedient to
God, and implemented His Law in the spirit of justice, dignity, and freedom.!#
It is noteworthy that Qaradawi referred to the abstract category “Islam” rather
than a particular text or authority. Referring to Islam in this manner, I sug-
gest, is evidence that Qaradawi considers himself to be contributing a distinct
brand of knowledge, religious knowledge, to the public sphere.

That day was the fourth day of demonstrations, and the regime’s attempts
to suppress the protesters had intensified. Communication networks had been
disrupted, and eleven protesters had been killed by the police in Suez as the
Interior Ministry warned darkly of taking “decisive measures” to end the pro-
tests.! In response to these new developments Qaradawi began to argue that
Mubarak was not a ruler entitled to obedience,

As for [the ruler] who rebels against the religion (al-din), and oppress-
es the people, steals and plunders their wealth, how can he be obeyed?
There is no obedience to anyone who is disobedient (ma‘siyya) to God,
Muslims are all in agreement about that [...] as it says in the hadith “there
is to be no obedience to that which is disobedient to God, but rather obe-
dience is to that which is good.”¢

That same day, Mubarak dismissed the Egyptian Cabinet, and appointed for
the first time a Vice-President to implement “constitutional and legislative re-
forms.” Nevertheless, riots continued throughout the night across the country.!”

The following day, Tayyib gave a statement to the media. Tayyib argued
that while the initial protests were legitimate in calling for reform, the ap-
pointment of a Vice-President and Mubarak’s subsequent promises of change
represented the fulfilment of this demand. As such, Tayyib argued that the
protests “no longer have any meaning” and had achieved their goals. While
Tayyib described those who have been killed during the protests up to that
point as martyrs, given the increasing violence across the country, he argued

14  Qaradawi, 25 Yunayir, 38—40.

15  “Timeline: Egypt’s Revolution A Chronicle of the Revolution That Ended the Three-
Decade-Long Presidency of Hosni Mubarak,” al-Jazeera, February 14, 2011, http://www
.aljazeera.com/news/middleeast/2011/01/201112515334871490.html.

16 Qaradawi, 25 Yunayir, 39.

17 “Timeline”


http://www.aljazeera.com/news/middleeast/2011/01/201112515334871490.html
http://www.aljazeera.com/news/middleeast/2011/01/201112515334871490.html
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that further protests represented a “call to chaos,” and a rebellion (kAuri)). He
also described the ulama’ (i.e. Qaradaw1) who had called for further protests
as “beckoning toward the gates of Hell."!8 That same day, January 29, 2011 was
the first time Qaradaw1 echoed the demonstrators’ calls for Mubarak to leave
office. Responding to Tayyib’s argument that the sacking of the government
and promises of reform were sufficient, Qaradawi replied that Mubarak, “Lives
in a different world, and has no feeling for what is happening in the Egyptian
street.”?

Jum‘a waited until February 2 to make his first major statement to the media.
That day had been the most violent of the Revolution so far. Approximately
1500 people had been injured in Cairo as pro-Mubarak supporters attacked the
protesters in Tahrir Square with sticks and knives.20 Speaking to the media that
day, Jum‘a called on the protesters to return to their homes, and justified his
argument by appealing to the “common ground of the country” (maslahat al-
balad), which Jum‘a understood as the need to preserve life and property. What
was needed was “change, not destruction” (taghyyir laysa tadmir),?! Juma said.
In another statement Jum‘a blamed the protesters for causing the turmoil.22 As
Jum‘a placed the blame for the current turmoil upon the protesters, he cited a
well-known hadith that reads “fitna is sleeping, may God curse whoever wakes
it”23 Though non-violent protests were not illegitimate in themselves, Jum‘a
reasoned, what made them illegitimate was if they led to violence and chaos,
which to him was clearly occurring in this instance. Jum‘a’s reasoning was
based upon the principle that an otherwise lawful action was rendered unlaw-
ful on the basis of its consequences (sadd al-dhara’i).2*

Qaradawl’s own statement on February 2 was intended as a response to
Jum‘a’s argument, and it took up the new themes he raised. Qaradawi contest-
ed Tayyib and Jum‘a’s argument that the protests represented a rebellion, and
instead expanded upon the pre-existing principle that there is an obligation
upon individuals to advise a ruler who has strayed, which Qaradawi said was
part of the obligation to command the right and forbid the wrong. Qaradawi

18  Ahmad al-Tayyib, “Ahmad al-Tayyib Yufti bi-an Muzahirat Midan al-Tahrir Haram
Shar‘an,” n.d., https://www.youtube.com/watch?v=-bFggMfyPul.

19 Qaradawi, 25 Yunayir, 42—43.

20  “Timeline.”

21 ‘Al Jum‘a, “Mufti Misr,” February 2, 2o1, https://[www.youtube.com/watch?v=7leQws-tEB
0&list=FLHfyNVWjX2twX7IcYPOURZA&index=32.

22 Al Jum‘a, “Magqta‘ Sawti li-l-Muft ‘All Jum‘a Athna’ al-Thawra,” October 25, 2011, http://
www.youtube.com/watch?v=hzf 79q9fKo. Nakissa, “Figh,” 14.

23 Jum‘, “Mufti Misr”

24  Nakissa, “Figh,” 14.
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argued that the obligation to advise a ruler fell upon Muslims as a collective
and the protesters were performing this obligation by their actions. Addressing
the increasing violence, and Jum‘’s argument that further protests should be
forbidden, Qaradawi argued that Islam prescribed strict rules that regulated
rebellion so that it did not lead to civil war. At the same time, Qaradawi argued
that peaceful resistance had become “a means to bring about positive change
worldwide, and often leads to the fall of dictatorships” and Islam welcomed
such new practices.?>

During the Revolution it was on Fridays after the congregational prayer that
the largest demonstrations occurred. As such, both Jum‘a and Qaradawi made
their statements on February 2 with the coming Friday in mind. Qaradawi
urged all Egyptians who were able to take to the streets after the prayer, refer-
ring to the coming February 4 as “The Friday of Resolution” (jum‘at al-hasm).2%
Jum‘a made his counter argument in an interview the following day, Thursday
February 3. While he expressed sympathy with those protesting against the
government, “the issue is that people cannot even find a mouthful of bread”
he acknowledged, Jum‘a painted a picture of increasing chaos throughout the
country. He viewed the protests as even clashes between supporters and op-
ponents of the government, rather than simply a one-sided government re-
pression of dissent. With that in mind, Jum‘a then issued a fatwa that allowed
people to set aside the obligation to perform the congregational prayer saying,
“Is it permissible for people to go to the Friday prayer tomorrow? Yes. But, if
people are fearful for their person or property (khawf al-fitna ‘ala l-nafs wa-
[-mal), it is possible they can set aside the prayer. I am not saying do not go
to prayer tomorrow, but it is permitted [to not go]."”?? In that fatwa Jum‘a was
referencing a pre-existing legal position that the obligation to perform the con-
gregational Friday prayer could be set aside during times of strife. Jum‘a added
that he had received hundreds of calls from Egyptians who were fearful of the
chaos in the streets.?8

That Friday, hundreds of thousands of protesters gathered in Tahrir Square
after the prayer, though it was not until a week later that Mubarak finally re-
signed. As Qaradawi praised the Revolution’s success in Doha that day, he de-
scribed it as the end result of decades of perseverance (sabr) under unjust rule.
As he did so, Qaradaw1 divided up the time that Egyptians had lived under

25  Qaradawi, 25 Yunayir, 58.

26 Ibid., 6o0.

27  ‘All Jum, “Fatwa D. ‘Al Jum‘a bi-Khusus Tazahirat Yawm al-Jum‘,” n.d., https://www
.youtube.com/watch?v=98tPO8eC310&list=FLHfyNVWjX2twX7IcYPOURZA&index=30.

28  Ibid.
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dictatorship into three stages: perseverance under unjust rule, a popular up-
rising, followed by the overthrow of the government. Qaradawi arranged
these three stages according to the well-known hadith, “He who among you
sees something abominable should change it by his hand; and if he has not
strength to do that, he should do it by his tongue; and if he has not strength to
do even that, then he should [abhor it] in his heart; that is the least of faith.”
For Qaradawi, the final stage of overthrowing the government could only come
after passing through earlier demonstrations, and after a long period of perse-
verance under unjust rule when people were silent and only abhorred their
oppressors in their hearts. Qaradawi describes this period of perseverance
as a “Jihad of the Heart” saying, “what does it mean to make Jihad through
your heart? It means that you boil inside, waiting for the hour that [the heart]
explodes into a sudden outburst of emotion and positive action.”?® It is my
view that a key reason Qaradaw1 presented this chronology is because he had
not consistently called for the overthrow of Egypt’s dictators since his exile to
Qatar in 1961, and at times had even lent support toward the Mubarak regime.30
As such, QaradawT’s purpose in positioning the Egyptian Revolution as an out-
come of decades of perseverance under dictatorship was to provide a model
that explained why his own reasoning in previous years had been not consis-
tent with his support for the 2011 Revolution.

As Qaradawi advanced his understanding of the maslaha over the course of
the eighteen days of the Revolution, the substance of his arguments changed.
Qaradawi shifted from a statement of general support for the demonstrations,
to calling for Mubarak to leave office, to then describing the success of the Rev-
olution as the culmination of progressive stages of activism: Jihad by the heart
(quiet perseverance), then the tongue (protest), then the hand (revolution). By
contrast, Tayyib appeared satisfied with the regime’s promises of reform and
Mubarak’s sacking of the government on January 29. Jum‘a argued that the
protests had initially been legitimate, but then became illegitimate as chaos
increased. Laying the blame for this disruption upon the anti-government pro-
testers, Jum‘a’s arguments made repeated reference to the harm the protests

29 Qaradawi, 25 Yunayir, 108.

30  An example of this qualified support came during an uprising in Cairo’s ‘Ayn Shams dis-
trict in 1988. While the ‘ulama’ of al-Azhar quickly legitimized the government’s violent
crackdown, Qaradawi emphasized the need for the taking of peaceful measures to re-
exert control of the district. However, Qaradawi also said, “we believe in the faith of the
regime and we trust the regime’s faith in Egypt.” He also said that the Qur’an and Sunna
“stipulate clear ways for thwarting deviations from the correct path, which do not include
[...] undue haste in stipulating reforms.” Raymond W. Baker, Islam Without Fear: Egypt and
the New Islamists (Cambridge, MA: Harvard University Press, 2003), 83—9.
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appeared to be causing. What is noteworthy here is that the ulama’ debated
their positions on the same terms, forming their arguments interdependently
as they contested concepts like obedience to the ruler.

Currently, in the study of the contemporary ulama’, how best to make sense
of the inconsistencies between their abstract theories and their statements in
response to immediate events remains something of an enigma. Zaman argues
that the ‘ulama’ should be viewed as activists just as much as they are studied
as articulators of consistent theories, and that there is little to be gained from
highlighting the instances when an alim’s theory and practice appear incon-
sistent.3! While this argument has merit, I argue here that the ulama’ have
nevertheless clearly internalized the hegemonic assumption that a changing
argument inconsistent with a previous position requires a particular justi-
fication. Moreover, I would add that the ulama’ view their interventions in
the public sphere as the interventions of religious leaders in politics. As such,
even though they think their interventions are legitimate, they nevertheless
also think they are doing something that requires an additional justification.
I suggest that the ulama’ seek to provide such a justification by producing
ex post facto theories in an attempt to demonstrate that their changing maslaha
reasoning did indeed conform to an overarching model, and was consistent
with the source texts. The production of figh al-thawra in the aftermath of the
Revolution is one such example of this trend.

5 Producing Figh al-Thawra after the Egyptian Revolution

Knowledge is produced socially, by which I mean that knowledge is the
product of a particular social context. Islamic legal knowledge, figh, is no
exception. I have argued that Qaradawl and his allies assumed that their in-
terventions in the public sphere required additional justification because
they have internalized the categorization that they are religious leaders in-
tervening in the realm of politics. Consequently, Qaradaw1 and his colleagues
begin to produce knowledge in the form of models to show that their rea-
soning had an overarching and consistent structure and was not simply the
creation of their whims. Qaradawi and his colleagues called this knowledge
figh al-thawra.

Qaradaw1 began producing this figh al-thawra two days after Mubarak’s de-
parture on February 13, 2011 during an episode of Shari'a and Life, the popu-
lar al-Jazeera program he had hosted since 1996. His first goal was to establish

31 Zaman, Modern, 310.
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the legitimacy of non-violent protests as a means to reform a government or
overthrow a regime. The need to legitimize protests in Islamic legal terms had
become necessary because ithad been contested by QaradawT’s interlocutors.32
Qaradaw1 argued that a rebellion (khurij) as discussed in Islamic legal sources
explicitly referred to armed rebellion (al-khuraj al-musallah) against a govern-
ment. Since the Egyptian Revolution was unarmed, it therefore should not
be classified as khuruj.3® The second part of Qaradawt’s argument referred in
more detail to the concept of obedience to the ruler. Qaradaw1 roots his nego-
tiation of this concept in Q4:59, “O you who believe! Obey God and obey the
Messenger and those charged with authority from among you (minkum). If you
differ in anything among yourselves, refer it to God and His Messenger.”3* In
the interview, Qaradawi said that the ‘ulama’ who have argued that the ruler is
entitled to unqualified obedience have made the mistake of reading this par-
ticular verse in isolation, neglecting the verse that precedes it. The preceding
verse (Q4:58) reads, “God commands you to render back your trusts (amanat)
to those to whom they are due; and when you judge between people that you
judge with justice: truly how excellent is the teaching which He has given you!
For God is He who hears and sees all things."3% If we turn our attention to this
preceding verse, Qaradawi told his audience, then it becomes clear that “God
has charged [rulers] with ruling according to two foundational principles. First,
rendering security to the people, to the full extent of the term trusts (amanat).
Second, ruling the people with justice.” Qaradawi’s argument focused on a re-
interpretation of amanat. This term is interpreted by the exegete Ibn Kathir
(d. 1373), for example, as referring to something that someone is expected to
take care of, be it on behalf of someone else, or the obligations a believer is

32 Nakissa, “Figh,” 10—4.

33 Qaradawi argues that there are three ways to change a government: through democratic
elections, a peaceful revolution, or taghallub. Qaradawi describes taghallub as the swift
overthrow of one government and its replacement with another by force. In Qaradawi’s
description, overthrowing a government by force can be legitimate if it is carried out with
such immediate and overwhelming force that a civil war is avoided. Qaradawi, 25 Yunayir,
126. Ironically, ‘Al Jum‘a later also referred to taghallub in a similar manner to justify the
July 2013 Coup. David H. Warren, “Cleansing the Nation of the ‘Dogs of Hell’: ‘Ali Jum‘a’s
Nationalist Legal Reasoning in Support of the 2013 Egyptian Coup and its Bloody After-
math,” International Journal of Middle East Studies 49, no. 3 (2017): 457-77.

34  Abdullah Yusuf Ali, The Meaning of the Holy Qur'an (Brentwood, MN: Amana, 1991), 203.
I have preferred to use Yusuf Ali’s translation for this chapter, but have preferred the word
God in place of Allah.

35  Yusuf Ali, Meaning.
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entrusted with by God (i.e. prayer).26 By contrast, in this interview Qaradawi
interpreted the term amanat in the light of the remainder of the verse, which
referred to ruling with justice. As such, Qaradawi argued that amanat referred
to the security and protection a ruler is expected to provide to the people.
Qaradawl then argued that those who have focused solely on the second of
these two verses, Q4:59, and interpreted the clause “Obey God and obey the
Messenger and those charged with authority from among you” had not taken
into account the specificity of “from among you” (minkum). Qaradawi1 argued
that “from among you” meant that the ruler is an agent of the people, rather
than in a position of dominion.3? With this point in mind, Qaradawi argued
that that there was a need to change the prevailing culture among the security
forces, who viewed themselves as the servants of the ruler. Instead, Qaradaw1
said the security forces must understand they are servants of the citizenry.38
To justify his own interventions in support of the Revolution, Qaradawi then
highlighted historical moments when the ulama’ had sided with the people
against oppressive rulers. Qaradawl cited the examples of Sa‘id b. Jubayr (d.
714), who famously participated in the rebellion against the Umayyads, and
‘Abd al-Qadir’s (d. 1883) resistance against the French in Algeria. Rather than
appealing to a specific text as he made this argument, Qaradawi appealed to
“the spirit (rith) of the Qur’an, and the spirit of the Sunna, and the spirit of
those who strive for the sake of God.” Then, in response to Jum‘a’s argument
that the common good was best served by people remaining in their homes,
Qaradaw1 asked “how can a Muslim alim forbid an individual Muslim from
speaking the truth, and commanding the good and forbidding the wrong?”3°
For Qaradawi, the non-violence of the protesters during the Revolution
represented a model to be replicated. With that in mind the RTQ and the
Doha-based Qaradaw1 Center for Islamic Centrism and Renewal (Markaz al-
Qaradawi li-l-Wasatiyya wa-l-Tajdid) produced a book titled 25 January: A Peo-
ple’s Revolution. In the introduction, Qaradawi wrote that his purpose was to
“take the opportunity to present a jurisprudence of revolution ( figh al-thawra)

36 Ibn Kathir wrote that amanat “refers to all things that one is expected to look after, such as
God’s rights on His servants: praying, zakat, fasting, penalties for sins, vows and so forth.
The [term] also includes the rights of [believers] on each other, such as what they entrust
each other with.” Saifur Rahman al-Mubarakpuri, trans., Tafsir Ibn Kathir, 6 vols. (New
York: Darussalam, 2000), 2:493.

37 Qaradawi, 25 Yunayir, 152—3.

38  Ibid., 143.

39  Ibid., 159.



238 WARREN

to the umma."*® As such, QaradawT’s first point was to assert the legitimacy
of maslaha reasoning saying, “whoever reads the books of figh will find hun-
dreds of examples of rulings that base their analogical reasoning on the logic
of maslaha."" Notably, Qaradawi also wrote that a purpose of the book was to
respond to criticisms of his role during the Revolution, particularly his return
to Cairo for the Tahrir Square Sermon on February 18, 2011, which had an esti-
mated attendance of over a million people.*2 That sermon had been praised in
the Egyptian daily al-Misri al-Yawm as “one of the greatest sermons of the mod-
ern era,”*3 while in the Western media the image of a prominent ‘alim returning
from exile after a revolution had seen him dubbed the “Egyptian Khumayni.” At
the same time, other portions of the Egyptian media were highly critical of his
return, and the television channel Misr al-Nahar Dah even banned Qaradawi
from appearing on air for fear of where further boosts to his stature might lead
at that tumultuous time.** The prominent journalist Muhammad Hassanayn
Haykal (d. 2016) also drew comparisons between Qaradawi and Khumayni,
and argued that QaradawT’s return represented an effort by the Muslim Broth-
erhood to co-opt the Revolution. Qaradawi took this criticism seriously, and
attempted to respond to Haykal's concerns directly in 25 January. Qaradawi
defended his role during the Revolution by arguing that there was a need to
contribute legitimate figh opinions in the face of obfuscation by the Shaykh
al-Azhar and the Grand Mulfti. Qaradawi argued that Egypt’s youth were able
to determine who was legitimately on the side of the Revolution and who was
not.#> My point is that Qaradawi recognized Haykal’s criticism that his support
for the Revolution represented the intervention of a religious leader into poli-
tics and, as such, required additional justification.

While Aria Nakissa has examined how Qaradawi legitimated his figh argu-
ments in support of the Revolution in relation to pre-existing figh rulings,*6
in this chapter I am concerned with how these arguments were arranged in

40 Ibid.,, 7.

41 Ibid., 32.

42 “Milana Mutazahir bi-Midan Tahrir,” al-Jazeera.net, n.d., http:/ [www.aljazeera.net/news/
pages/c3b14752-8169—466e—-86fo—529d87fcagez.

43  Samir Farid, “al-Qaradawi fi IThda Azam Khutab al-‘Asr al-Hadith Ywakkid Istimrar al-
Thawra,” al-Misri al-Yawm, February 19, 20m, http://today.almasryalyoum.com/article2
.aspx?Article]D=288341.

44  Bettina Grif, “Media Fatwas and Fatwa Editors: Challenging and Preserving Yusuf al-
Qaradawi’s Religious Authority,” in Media Evolution on the Eve of the Arab Spring, ed. Leila
Hudson, Adel Iskandar, and Mimi Kirk (New York: Palgrave MacMillan, 2014), 139-57 (2).

45 Qutb al-Arabi, “Haykal wa-l-Qaradaw1 wa-l-Khumayni,” al-Yawm al-Sabi’, February 2o,
2011, http://[www.youm7.com/News.asp?NewsID=355329; Qaradaw, 25 Yunayir, 8—9.

46 Nakissa, “Figh,” 8-18.
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texts as Islamic knowledge to produce certain effects. Aside from Qaradawi’s
introduction, the book 25 january did not contain any original material, but
instead began with two fatwas he had published in 2009 and 2o010. In the
book, these two fatwas were then followed by a verbatim reproduction of all
QaradawT’s media interventions during the Revolution. This arrangement was
intended to produce the effect that Qaradaw’s maslaha interventions during
the Revolution was consistent with his earlier positions, as represented by
these two fatwas.

The first fatwa was titled “Who pronounces the corruption of the ruler?” and
Qaradawi argued that such a pronouncement rested with “the ulama’ who are
free” that is, those who do not serve in state institutions. Moreover, Qaradaw1
emphasized that being “free” ulama’ did not mean they were at liberty to in-
tervene in the public sphere however they saw fit. Instead, they must follow
“public opinion (al-ra’ al-‘amm) and the public’s Islamic conscience (al-damir
al-islami), which binds (yaqayyid) those among the ulama’ who are free.”#”
The second fatwa referred to the legitimacy of peaceful protests, and Qaradawi
referred specifically to the concern that they were an imported political prac-
tice from the West and, as such, were illegitimate.*® Qaradawi’s argued, “The
important thing is we take [from the West] that which is in accordance with
our doctrines, values, and laws (shara’ina).”*® In the fatwa, Qaradawi elabo-
rated in greater detail what he meant,

If they [protests] serve legitimate ends, like calling for the implementa-
tion of Shari‘, or freeing those imprisoned without legitimate grounds,
or halting military trials of civilians, or cancelling a state of emergency
that gives the ruler absolute powers, or achieving people’s general aims
like making available bread, oil, sugar, gas, or other aims whose legiti-
macy admits of no doubt in things like these, legal scholars do not doubt
the permissibility [of demonstrations].5°

47  Qaradawi, 25 Yunayir, 21-3; idem, Figh al-Jihad: Dirasa Muqarana li-Thkamihi wa-Falsafa-
tihi fi Daw’ al-Qurian wa-l-Sunna, 2nd ed.. 2 vols. (Cairo: Maktabat Wahba, 2010) 1:204—-9.
Specifically, Qaradawi grounds his legitimacy in his view that he is giving voice to the will
of the Egyptian nation. Though further discussion of this point is beyond the remit of this
chapter, this line of reasoning originates with Rifa‘a al-Tahtawi (d. 1873). For more on this
point see David H. Warren, “For the Good of the Nation: The New Horizon of Expectations
in Rifa‘a al-Tahtawi’s Reading of the Islamic Political Tradition,” The American Journal of
Islamic Social Sciences 34, no. 4 (2017): 30-55.

48 Nakissa, “Figh,” 14-5.

49 Qaradawi, 25 Yunayir, 31.

50  Ibid, 33. Quoted in Nakissa, “Figh,” 17.
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Placing these two fatwas prior to the reproduction of QaradawT’s interven-
tions during the Revolution was intended to produce the effect that his practice
during the Revolution followed, not just a consistent position, but also the will
of the public. 25 January was intended to lay the foundations for figh al-thawra.

6 Producing Figh al-Thawra through Commentary

In the attempt to establish figh al-thawra as a new model of maslaha reason-
ing, Qaradaw1 was assisted by his colleagues from 1UMS. In this section I ex-
amine the figh al-thawra literature as commentaries. Commentaries provide a
new discourse with an “identity and sameness” whereby “new verbal acts are
reiterated, transformed, or discussed” and, I would add, further established.5!
Here I examine three works by ‘Ali Muhy1 al-Din al-Qaradaghi (b.1949), Wasfi
Abu Zayd (b.1975), and Ahmad al-Raysuni (b.1953).

The establishment of figh al-thawra through commentary comes first in the
form of articles, and then in books. Qaradaghi published an article in July 2011,
and his aim was to respond to the assertion that non-violent protests inevita-
bly led to violence and civil strife. To do so, Qaradaghi produced a model listing
the criteria that protests must conform to if they were to be considered legiti-
mate. He argued that a non-violent protest could only retain its legitimacy if it
remained peaceful, “Even if they face armed repression from the government,
they must not deviate from non-violence.” Moreover, protests were only to
occur “as a response to government injustices, or due the passing of legislation
that contravenes the rulings of the Shari‘a (ahkam al-shari'a) such as the per-
mitting of usury, alcohol, alcoholism, or moral depravity."5? As an elaboration
on Qaradawr’s argument that protests could only serve “a legitimate end, such
as calling for the implementation of the Shari‘a, or freeing those imprisoned
without legitimate grounds,”>® Qaradaghi said protests were legitimate if they
had “legitimate intentions (magqasid mashrii‘a), such as casting off oppression”
but “may not have personal, or party political interests.” If protests observed
this model, Qaradaghi argued, then they were legitimate and could not be con-
sidered khurwj. Qaradaghi said that, rather than being kAuraj, non-violent pro-
test was a contemporary means of commanding the right and forbidding the

51  Michel Foucault, The Archaeology of Knowledge & The Discourse on Language (New York:
Pantheon, 1972), 220.

52 ‘Al al-Qaradaghi, “al-Ta’sil al-Shar li--Muzahirat al-Silmiyya,” July 8, 2011, http://www
.Qaradaghi.com/portal/index.php?option=com_content&amp;view=article&amp;
id=1978:2011-07-08-06-57-23&amp;catid-14:2009-04-11-15-11-36 &amp;Itemid=8.
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wrong. Moreover, while Jum‘a used the concept of sadd al-dhara’i‘to argue that
otherwise legitimate protests became illegitimate if they caused violence and
civil strife, QaradaghT’s based his reasoning on intentions. Qaradaghi implied
that if non-violent protests unintentionally led to a violent uprising they would
still have been legitimate.5*

Abu Zayd's commentary was far more detailed than Qaradaght’s article,
and appeared as a book titled, Qaradawi, The Revolutionary Imam. Like the
members of the RTQ who produced 25 January, Abti Zayd aimed to show
that Qaradaw1’s reasoning during the Revolution was consistent with both
the source texts and Qaradawi’s earlier writings. To produce this effect, Abu
Zayd structured his book in the same way as 25 January inasmuch as Abai Zayd
placed his own commentary prior to the verbatim reproduction of Qaradawi’s
interventions over the course of the Revolution’s eighteen days. Abu Zayd
structured his commentary to present the reader with each set of legal sources,
including the Qur’an, the Sunna, the magasid al-shari‘a and legal maxims that,
as he put it, “nourished” (ghadha) QaradawT’s reasoning during the Egyptian
Revolution.5% As with 25 January, Abu Zayd intended for this arrangement to
produce the effect that Qaradaw1’s practice followed a model, rather than vice
versa.

In Abu Zayd’s first chapter, “Qaradawi’s Shari‘a-based points of departure
during the Revolution,” he established a connection between the textual
source material and Qaradawi’s maslaha reasoning in a novel way. Aba Zayd
first presented a list of thirty short Qur’anic verses that related thematically
to resisting oppressive rule, such as Q71:4 “For when the Term given by God is
accomplished, it cannot be put forward, if ye only knew."56 It is striking that
these verses, followed by a selection of fadith such as, “the best Jihad is to
speak a word of truth to an unjust ruler” were presented as a simple list and
surrounded on the page by empty space. As such, they were disconnected
from a discussion of the circumstances of their revelation (asbab al-nuzil),
or any exegetical or other legal commentary.>” This arrangement facilitated
Abu Zayd’s argument that these Qur’anic verses and hadith, as a whole, “place
a special emphasis on one meaning and one concept [alone], the resistance
of oppression.”58 Aba Zayd argued that these sources acted as a whole, rather
than individually, to channel Qaradawi’s reasoning during the Revolution.

54  Qaradaghi, “Ta’sil”

55  Wasfi Aba Zayd, al-Qaradawi al-Imam al-Th@'ir: Dirasa Tahliliyya Usuliyya fi Ma‘alim
Ijtihadihi li-l-Thawra al-Misriyya (Britton Farms, OH: Sultan li-1-Nashr, 2011), 44.

56  Yusuf Ali, Meaning, 1533.

57  Nakissa, “Figh,” 19.

58  Abu Zayd, Imam, 49.
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In the next stage of his commentary, Abii Zayd drew connections between
QaradawT's reasoning and legal motifs derived from premodern authorities,
such as the concept of figh al-waqi‘ (a deep and true understanding of the so-
cial reality) that he attributed to Ibn al-Qayyim. In Abtu Zayd’s commentary,
the relationship between Qaradaw’s reasoning and the social reality is a re-
ciprocal one, which works by “understanding the necessities of the reality, and
understanding the law of God that is relevant to it either in the Qur’an or the
Sunna, then applying one to the other.”5% At the same time, Qaradawi and Aba
Zayd’s referral to figh al-wagqi‘ was slightly different. In Qaradawi’s own writ-
ings, the social reality is presented as a justification to relax a specific ruling
by demonstrating a legal necessity (dariura). By contrast, here Abu Zayd ap-
pears to posit an attentiveness to the social reality as an explanation for why
QaradawT's positions changed over the course of the eighteen days of the Revo-
lution. Rather than portraying QaradawT’s waiting for five days before explicitly
calling for Mubarak’s departure as an inconsistency in need of justification,
Abu Zayd appears to attribute this shift as a feature of QaradawT’s “attentive-
ness” (wa¥) to the changing social reality.5° Abti Zayd then cited statistics to
produce a knowledge of social reality that appeared objective. For example,
Abu Zayd cited a statistic that forty percent of Egyptians lived in poverty in
order to produce seemingly objective evidence for the necessity of Mubarak’s
departure. Then, Abti Zayd attributed the shift in Qaradaw’s argument to call-
ing for Mubarak’s departure to Qaradawi’s awareness that this departure was
the will of the people, and again Abai Zayd attempted to establish this necessi-
ty numerically. Abti Zayd reported that when Qaradawi understood that eight
million young Egyptians had taken to the streets across the country, he realized
that revolution was a true representation of the people’s will. This was because
those eight million protesters represented the will of their extended families as
well, who “supported [the revolutionaries] in their hearts, but were not them-
selves able [to go out and protest].”6!

The second chapter of the book is titled a presentation of the “the legal
maxims regulating Qaradawi’s discourse during the Revolution.” The chap-
ter is divided into ten sections, each beginning with a legal maxim.6? Legal
maxims are short epithetical statements that are occasionally taken from the
Quran or Hadith but are more commonly found in the work of premodern
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authorities, who considered them to be expressive of the goals of the Shari‘a.
As is clear from the title, AbQi Zayd’s goal in this chapter was to emphasize that
QaradawT’s reasoning was “regulated” by the Shari‘a, as evidenced by the max-
ims, and was not simply the product of his whims. Aba Zayd predicated his
argument upon making connections between a general maxim and a specific
example taken from QaradawT's reasoning during the Revolution. For example,
one maxim read, “an action that is necessary to fulfil an obligation is itself an
obligation” (ma la yatimm al-wajib ila bihi fa-huwa wajib). In Aba Zayd’s com-
mentary he proceeded by first citing the maxim in the work of a premodern
authority, in this case, al-Ghazali’s (d. 111) al-Mustasfa. Abi Zayd then pro-
vided a premodern instance showing how this maxim had been utilized in
the past and in this example Abu Zayd cited a statement from al-Zarkashi (d.
1373) who argued a portion of water containing a ritually unclean substance,
such as blood or urine, became unlawful in its entirety. Aba Zayd then drew an
analogy between al-Zarkash1’s example and Qaradaw1’s discourse saying, “and
among the applications of this [maxim] in QaradawT’s discourse is that the cor-
ruption that had come to pass [in Egypt], the repression, the poverty, the au-
thoritarianism had reached such an extent that it had to be changed and stood
up against, and would not end except by going out in mass demonstrations.”63
In Abti Zayd'’s presentation, this maxim regulated Qaradawi’s reasoning as he
produced his fatwa that attending demonstrations, especially on Fridays, was
obligatory for all who were able. As Abti Zayd put it, Qaradaw1’s knowledge of
the goals of the Shari‘a, evidenced by this maxim, played a role in structuring
QaradawT’s legal reasoning, so he realized that reforming the regime piecemeal
was not possible, and it had to be swept away in its entirety by revolution.

Another of Abli Zayd’s maxims stated, “All that contravenes a fixed principle
is invalid” (kull ma khalif aslan qata‘iyyan mardid), which Aba Zayd drew from
al-Shatib?’s al-Muwafagat. In Aba Zayd’s commentary, this maxim regulated
QaradawT’s rebuttal of the arguments made by Jum‘a and Tayyib when they
cited specific verses or hadith, such as “fitna is sleeping, may God curse who-
ever wakes it,” in order to argue for obedience to a ruler (i.e. Mubarak) no mat-
ter the circumstances. After presenting the maxim Aba Zayd then quoted from
an interview by Qaradaw1 on Shari'a and Life during the Revolution in which
he said,

63  Abu Zayd, Imam, n4-s5.
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I am truly sorry that the great ‘ulama’ accuse these youth of going astray,
rebelling against Islam, and causing fitna [...] I do not know how they
[the ulama’] could have forgotten the verses and hadith that reject op-
pression! Hundreds of verses in the Holy Qur’an reject oppression, and
curse the oppressors.54

Abu Zayd then provides his commentary on Qaradawt’s words,

So, the Shaykh here is explaining that it is not correct jurisprudence and
not rational that we abandon clear texts and explicit rulings, and become
preoccupied with speculative interpretations and unclear texts [...] how
can [anyone] oppose the hundreds of verses and sound hadith that
make explicit the matter [of opposing injustice] without any doubt or
hesitation?65

In Abii Zayd's commentary the number of Quranic verses and hadith that con-
demn oppressive rule serve to establish, in their entirety, resistance to oppres-
sion as a “fixed principle,” as per the aforementioned maxim. As such, this fixed
principle of resisting oppression outweighed any individual verses or hadith
that others may have cited in order to argue for obedience to an unjust ruler.56
It was only after Abii Zayd has established this model in this manner over three
chapters and one hundred and seventy pages that he then presented to the
reader the texts of each of Qaradawr’s fatwas and interviews with the media
over the eighteen days of the Revolution. The effect that this arrangement pro-
duced for the reader was that Qaradawi’s changing reasoning was channeled
by the texts of the Qur’an, the Sunna, legal maxims, and were also consistent
with Qaradawi’s own oeuvre on the basis of motifs such as figh al-wagqi".

The final commentary to be discussed here takes a very different form to the
others. Rather than focusing on Qaradaw1 in particular, or attempting to pro-
duce a model that might channel maslaha reasoning in future revolutions and
produce the effect of consistency, al-Raysuni took a different approach. Com-
pleted in January 2012, Raysini’s book Figh al-Thawra argued instead that the
maslaha was not to be found through particular models, but was instead
the result of contestation. At first, Raysun1’s argument proceeded along lines
familiar to readers of Qaradawt: the achievement of the maslaha in pub-
lic life represented the achievement of the purposes of the Shari‘a (magasid
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al-shari'a). However, while Qaradaw1 argued for the need to allow for maslaha
reasoning that was not grounded in the texts and can revise pre-existing rul-
ings, Qaradawi also imagined the substance of the maslaha to be something
that can be agreed upon definitively in a particular context. It was in this regard
that Raysuni, in my reading, departed from Qaradawi. Qaradawi argued for the
maintenance of what he called the constants of the community (thawabit al-
umma), and expressed a certain frustration that issues long thought to have
been closed to consensus were re-debated.5” Raysani, by contrast, appeared
to envisage the finding of the maslaha to be the result of active contestation
and bargaining between people, rather than coming as the result of interpret-
ing the text in the light of new social conditions or following prevailing social
customs (as Qaradaw1 would say). Raystuini described the relationship between
the source texts and politics or systems of government as vague. For Raysini,
what was required then was, not only engaging in the discursive practices that
one might expect: independent reasoning (ijtihad), consultation (shura) etc.,
but also another practice that Raysuni called al-ta‘aruf.6® Contrasting ta‘aruf
with social custom (al-‘urf al-ijtima%), which societies have agreed upon pas-
sively over time, Raysini elaborated upon what he intended by this practice,

I mean by ta‘aruf that which the people consciously decide upon as
result of intentional choice. So the meaning of ta‘aruf is more specific
than social custom. Though social custom is established and accepted by
the people, it is concluded passively over time. As for ta‘aruf, it carries the
meaning of mutual understanding, mutual agreement, and active bar-
gaining [...] As such, while social custom (al-‘urf al-ijtima%) is a suitable
point of reference for the public in terms of their mutual interactions
and ways of thinking, it is neither suitable nor sufficient for politics or
governance.%9

What Raysuni intends by ta‘G@ruf becomes clearer when he elaborated upon
his understanding of the application of the Shari‘a. He quoted a passage from
Ghazal's Mustasfa to the effect that whatever achieves the purposes of the
Shari‘a represents the maslaha. “All that guarantees the preservation of these
five foundational purposes [faith, life, rationality, progeny, property], that is

67  Zaman, Modern, 134.

68  Ahmad al-Raysani, Figh al-Thawra: Muraji‘at fi [-Figh al-Siyasi al-Islami (Beirut: Namaa for
Research and Studies Center, 2012), 13.

69 Ibid., 13, n. 1.
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the maslaha."’® To Raysuni, this passage meant, “All that is good and brings
benefit on the face of the earth, and consequently avoids corruption or harm
on the face of the earth, that is the Shari‘a.””! As such, achieving the maslaha is
atrue representation of the Shari‘a. In contrast to a figure like Qaradawi, whose
theoretical writings on the maslaha focus primarily on the realm of statecraft
(siyasa sharyya),” Raysuni considered the application of the Shari‘a to ex-
tend beyond the realm of the government, and be a responsibility of civil so-
ciety at large.”

7 Conclusion

This chapter has investigated the interventions of prominent ulama’ during
the Egyptian Revolution and its aftermath, focusing in particular on Qaradawi
and his 1uMs colleagues. During the Egyptian Revolution, I have argued that
the ulama”s understanding of the maslaha took shape interdependently,
rather than in isolation. I also argued that as a result of colonial processes
the ‘ulama’have internalized the hegemonic distinction between religion and
politics. Resulting from this internalization is the assumption that political
activism should be consistent in order to be considered sincere, and religious
reasoning must be grounded in religious texts. As such, while Zaman argued
that the ulama’ should not be approached solely as “systematic thinkers ar-
ticulating an internally consistent philosophy, but rather as activist intellectu-
als responding over the course of long careers to new and old controversies,”’*
with any deviation from their theories being criticised as inconsistency, the
‘ulama’ nevertheless do attempt to produce the effect that their maslaha rea-
soning is consistent with their earlier arguments. The ulama’ take great pains
to emphasize that their maslaha reasoning is not only regulated by the texts
and the tradition of their scholarly forebears, but also bound by the will of
the public, in whose name they claim the right to speak. The ‘ulama’ who
are the most successful in this regard work within mutually supportive net-
works, and members the 1UMS network surrounding Qaradaw1 produced
models through commentary to create a figh al-thawra after the 2011 Revolu-
tion. Abai Zayd’s model aimed to show that Qaradawi’s changing reasoning

7o Ibid., 74.

71 Ibid,, 75.

72 Zaman, Modern, 114.
73 Raysani, Figh, 77.

74  Zaman, Modern, 310.
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was consistent with the source texts, legal maxims, and Qaradaw1’s oeuvre at
large, while Qaradaghi produced a model attempting to overturn the connec-
tion between non-violent protests and civil strife. A notable exception to this
trend was the work of Raystini, who pointed toward an argument that finding
the maslaha was the result of mutual contestation by multiple voices, rather
than an individual’s reading of the text in the light of changing social condi-
tions. The aftermath of the Egyptian Coup in 2013 may have rendered 1uMs’s
effort to produce a figh al-thawra redundant for now, and Qaradaw1’s support
for the Sunni regime’s repression in Bahrain in February 2011 also weakened
his own authority among significant segments of the Arab public.”> At the
same time, Raysuni’s concept of mutual contestation and deliberation, or
ta‘aruf, as a means of finding the maslaha may offer an important new vista
for politics in the Arab World.

Select Bibliography

Abu Zayd, Wasfi. al-Qaradawt al-Imam al-Tha'ir: Dirasa Tahliliyya Usuliyya fi Ma‘alim
Iitihadihi li-l-Thawra al-Misriyya. Britton Farms, OH: Sultan li-l-Nashr, 2011.

Baker, Raymond W. Islam Without Fear: Egypt and the New Islamists. Cambridge, MA:
Harvard University Press, 2003.

Eickelman, Dale and Piscatori, James. Muslim Politics. Princeton: Princeton University
Press, 1996.

Fitzgerald, Timothy. “Encompassing Religion, Privatized Religions and the Invention of
Modern Politics,” in Religion and the Secular: Historical and Colonial Formations, ed.
Timothy Fitzgerald. London: Acumen, 2007, 211—4o0.

Haj, Samira. Reconfiguring Islamic Tradition: Reform, Rationality, and Modernity. Stan-
ford: Stanford University Press, 2009.

Nakissa, Aria. “The Figh of Revolution and the Arab Spring: Secondary Segmentation
as a Trend in Islamic Legal Doctrine,” The Muslim World 105, no. 3 (2015): 298—321.
Opwis, Felicitas. “Maslaha in Contemporary Islamic Legal Theory,” Islamic Law and

Society 12, no. 2 (2005): 182—223.

al-Qaradawi, Yasuf. al-Din wa-l-Siyasa: Ta’sil wa-Radd Shubuhat, 2nd ed.. Cairo: Dar al-
Shurigq, 2013.

al-Qaradawi, Yasuf. 25 Yunayir Thawrat Sha‘b: al-Shaykh al-Qaradawi wa-l-Thawra al-
Misriyya. Cairo: Maktabat Wahba, 2011.

75  David H. Warren, “The ‘Ulama’ and the Arab Uprisings 2011-13: Considering Yusuf al-
Qaradawi, the ‘Global Mufti, between the Muslim Brotherhood, the Islamic Legal Tradi-
tion, and Qatari Foreign Policy,” New Middle Eastern Studies 4 (2014):17, 31.



248 WARREN

Qasim Zaman, Muhammad. Modern Islamic Thought in a Radical Age: Religious
Authority and Internal Criticism. Cambridge: Cambridge University Press, 2012.

al-Raystni, Ahmad. Figh al-Thawra: Muraji‘at fi -Figh al-Siyast al-Islami. Beirut: Namaa
for Research and Studies Center, 2012.

Tayob, Abdulkader. “Religion in Modern Islamic Thought and Practice,” in Religion and
the Secular: Historical and Colonial Formations, ed. Timothy Fitzgerald. London:
Acumen, 2007, 177—92.

Warren, David H. “Cleansing the Nation of the ‘Dogs of Hell’: ‘Ali Jum‘’s Nationalist
Legal Reasoning in Support of the 2013 Egyptian Coup and its Bloody Aftermath,”
International Journal of Middle East Studies 49, no. 3 (2017): 457—77.

Warren, David H. “For the Good of the Nation: The New Horizon of Expectations in
Rifa‘a al-Tahtawi’s Reading of the Islamic Political Tradition,” The American Journal
of Islamic Social Sciences 34, no. 4 (2017): 30-55.

Warren, David H. “The ‘Ulama’ and the Arab Uprisings 2011-13: Considering Yusuf al-
Qaradawi, the ‘Global Mufti, between the Muslim Brotherhood, the Islamic Legal
Tradition, and Qatari Foreign Policy,” New Middle Eastern Studies 4 (2014):1-33.



CHAPTER 13

Whither Islam?

Western Islamic Reform and Discursive Density

Ovamir Anjum

The tremendous existential challenges of the modern world—in particular,
the facts of modern science, economy, politics, and the worsening crises of
global inequality and environmental depredation—urgently require Muslims
to develop a healthy intellectual tradition through which to understand and
respond to them. Since the modern world is seen as having emerged largely
out of a triumphant struggle against religion, in particular Christianity, Islam
is seen by most outsiders and many insiders as an obstacle to be overcome in
the path of progress and modernity. Yet, what the moderns call “religion” has
obdurately maintained its presence in the contemporary world. Most notable
in this respect is the resilience and rise of Islam and the reemergence even of
Christianity.!

The majority of Muslims in the world, while enthralled by the achievements
of modernity, are less and less willing to relinquish Islam. Attempts at recon-
ciling Islam with aspects of modernity such as democracy, the nation-state,
capitalism, science, and the general ascendancy of materialism have been
ubiquitous among Muslim intellectuals. The failure of these efforts to create a
sustainable intellectual tradition that enjoys wide legitimacy among Muslims
is seen as the greatest crisis of Islam and often characterized as the “crisis of
authority? A formidable Western historian of Islam, Richard Bulliet, optimis-
tically sees the current “crisis of authority” as one of the latest “big bangs” of
Islamic history—one likely to be followed by a “big crunch.”® Both the chal-
lenges as well as the opportunities of our era, on this view, are likely to settle

1 I am referring here to the fact that secular modernity has had to create the category of
“religion” in order to define and confine the multiplicity of the preceding or rival traditions
of being, believing, and reasoning. See Talal Asad, Genealogies of Religion: Discipline and
Reasons of Power in Christianity and Islam (Baltimore: Johns Hopkins University Press,
1993), in particular ch. 1, and idem., Formations of the Secular: Christianity, Islam, Modernity
(Stanford: Stanford University Press, 2003), in particular ch. 6.

2 See, for instance, Richard W. Bulliet, “The Crisis Within Islam,” The Wilson Quarterly, vol. 26
(Winter 2002).

3 Richard Bulliet, “Islamic Reformation or ‘Big Crunch’?: A Review Essay,” Harvard Middle East-
ern and Islamic Review 8 (2009), 7-18.
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through some combination of deconstruction and synthesis, as has happened
repeatedly in the past.

The shape and nature of the next “big crunch,” however, are far from dis-
cernible. What follows are some reflections on the conditions of establishing
and reinvigorating the Islamic discursive tradition that could attain such an
objective. Bulliet’s earlier work, incidentally, has also emphasized the role of
the new frontiers of Islam—as opposed to its old civilizational centers—in
bringing about innovative yet seminal changes in Islamic civilization. The fore-
most such frontier today is arguably the West. With these premises, and as an
American Muslim historian of and contributor to Islamic thought, I identify
some of the discursive challenges and opportunities that attend the work of
Muslim academic scholars of Islam in the West. What sets scholars like these
apart is their concern with reforming the way Islam is understood and prac-
ticed by Muslims and doing so with a critical reverence for Islamic tradition.
This applies to both their academic works, which are executed more or less
within the boundaries of some academic discipline, and their public writings,
where moral and reformist concerns are more prominent.

I propose that the crucial condition for reconstructing a legitimate, vibrant,
intellectually rigorous, and visionary (that is, forward-looking, inspiring, and
pro-active) Islamic discursive tradition is to attain sufficient “discursive den-
sity.” Before I explain this neologism, I should state my key premises. The in-
tellectual dimension of Islam is best conceptualized as a discursive tradition.
The main occupations of any discursive tradition are to seek the normative
response or range of responses to questions of theory or practice faced by its
adherents, and to seek coherence within the tradition. Conversely, a discursive
tradition is but a cumulative record of such answers. Finally, in Sunni Islam
(and to a large extent Shi‘i Islam as well), the mechanism of seeking such an-
swers is primarily discursive (rather than institutional, social, or political) and
usually multi-generational #

By “discursive density,” I wish to capture the proposition that the discursive
process succeeds in consolidating and developing its authority and legitimacy
only by an accumulative convergence of a sufficient number of “insider” voic-
es that share a common language and some overlapping sets of fundamental

4 Ovamir Anjum, “Islam as a Discursive Tradition: Talal Asad and His Interlocutors,” Compara-
tive Studies of South Asia, Africa and the Middle East 27, no. 3 (2007), 656—72. I concern my-
self here only with the discursive aspect of Islamic tradition, rather than its embodied or
experienced aspect, because it is with reforming the discursive tradition that all intellectual
efforts under consideration here are concerned. Of course, at stake in such projects of re-
form is often precisely the relationship between discursive and embodied aspects of Islamic
tradition.
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traditional commitments in the absence of which no convergence would be
possible.® I draw here on Alasdair MacIntyre’s argument that “[t]here is no
standing ground, no place for enquiry, no way to engage in the practice of ad-
vancing, evaluating, accepting, and rejecting reasoned argument apart from
which is provided by some particular tradition or other.”® Furthermore, to put
it in terms of a scientific metaphor, the logic of free discursive authority re-
quires that the greater the number of independent data points, the more a
pattern is likely to emerge so long as the instruments and methodological as-
sumptions attending the quest to discover the answer are compatible.

Lest my understanding of Islamic tradition be deemed entirely cerebral, I
should point out that the most crucial instrument of thinking, by the Qur’anic
logic, is the heart, the center that knows, loves, surrenders to, and seeks light
from God, or fails to do so. Differences in this regard affect much in the ar-
guments one finds persuasive and in the way one formulates and approach-
es questions, but this concern in itself plays no direct role in the discursive
process.

Discursive density can be said to obtain in the quest for solutions to prob-
lems of a discursive tradition when two conditions are fulfilled: there is a suf-
ficient number of independent and critical adherents participating in the
quest of discovering coherent answers to the problems that face them, and
there exists a sufficient common ground (that is, a minimal measure of shared
vocabulary, foundational premises, and objectives) for their research, mutual
criticism, and disagreement to be mutually comprehensible and lead to a con-
structive resolution. Part of what discursive density accomplishes is the clarifi-
cation of verbal (or semantic) disagreements and conceptual ambiguities, and,
more importantly, exposition and examination of the premises and silent pre-
suppositions of the various participants, so that both agreements and abiding
disagreements become clearer.

A tradition, thus understood, is a particular relationship to an irreplace-
able past; it proceeds by “inhaling and exhaling the past,” in contrast with
modernity, which supposes that the past can and ought to be surpassed in
every respect.” The crucial concern for Islam, as for other Abrahamic tradi-
tions, is the preservation of the unsurpassable moment of divine encounter
with humanity, encapsulated in the case of Islam in the divine word and the

5 For an insightful collection of perspectives on the insider vs. outsider debate, see Russell
McCutcheon (ed.), The Insider/Outsider Problem in the Study of Religion (London: Cassell,
1999).

6 Alasdair Maclntyre, Whose Justice? Which Rationality? (London: Duckworth, 1988), 350.

See Anjum, “Islam as a Discursive Tradition” for a review of literature on the tradition-
modernity controversy.
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teachings of the messenger who embodied that moment. Notwithstanding the
Enlightenment prejudice that sees tradition as opposed to both reason and
reasoned change, the debate about what is essential (unchangeable, constant)
versus what is merely accidental (and hence variable) is the characteristic ac-
tivity of discursive traditions. The related questions of what is essential to a
tradition, what situates one inside a tradition, and how one determines right
doctrine (orthodoxy) or practice in a given matter are the very core of a dis-
cursive tradition, and determinative of the distribution of authority and legiti-
macy within the community of its adherents.

It must be noted that Islam is more than a discursive tradition; it is an em-
bodied tradition that is received and lived by the adherents of Islam who may
be unable or unwilling to recognize, articulate, or analyze their beliefs and
practices. The two dimensions, as Talal Asad has noted, may be in harmony
or contradiction with or even oblivious of each other.® The lived dimension of
Islam may even play a decisive role in the resolution of discursive disputes. For
instance, popular support for one scholarly opinion or another may be decisive
in settling its fate, at least for a time. The acceptance or admiration by large
numbers of believing Muslims is routinely seen in biographical dictionaries
as a sign of divine sanction—a sensibility nicely summed up in a statement
attributed to Ahmad b. Hanbal, who reportedly said to his stately detractors:
“Between you and us are the funerals”"—i.e., the number of people attending
our funeral prayers will be a testimony to the believing masses’ acceptance of
our positions.?

In Sunni Islam, as noted earlier, orthodoxy is maintained not by individual
or institutional infallibility (as, for instance, in historical Catholicism) but by
means of relatively dynamic discursive processes. The subtlety of these mech-
anisms has eluded many observers: and as Sherman Jackson has observed,
Western scholars have taken differences from Christianity in the mechanisms
by which Islam regulates theological discourse to conclude that the latter sim-
ply has no such mechanisms.!0

A discursive tradition not only moves in time but expands in space. In Islam,
the two types of growth have functioned in analogous ways in some respects,
such that a doctrine or practice may accrue authority if it has been vindicated
over several generations or is widely upheld in various independent scholarly
centers. Neither time nor space, however, is homogeneous; the doctrine of the

Personal communication, June 2128, 2012.
Ibn Kathir, al-Bidaya wa ‘I-nihaya (Thya al-turath al-‘Arabi, 1988), 10:376.

10  Sherman Jackson, On the Boundaries of Theological Tolerance in Islam (Oxford: Oxford
University Press, 2002), 30.
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supremacy of first few generations of Muslims (salaf) is upheld by all Sunni
sects in various ways.!! Modern scholars have expressed the spatial expanse of
Islam through history by characterizing it as a “networked civilization.” John
Voll has suggested that rather than the unwieldy notion of “civilization,” it can
be more fruitfully understood as “a Special World-System,” a metaphor inspired
by Immanuel Wallerstein’s influential political-economic theory.!? Elsewhere,
I have expatiated on how Voll’s proposal can be enriched by Asad’s interpreta-
tion of Islam as a discursive tradition, concluding that key aspects of Islam
in history come to light when it is seen as a globally networked discursive
tradition.’® With the recent wave of globalization, Islamic tradition has become
ever more globally networked. Furthermore, numerically small as Western
Muslims may be, the West’s hegemony ensures that the trends and problems
of Western Islam (or the problems of the West with Islam) draw a dispropor-
tionate measure of attention worldwide and that traditional authorities of
the Muslim mainlands are not unconcerned about their reception among
Western Muslims.!#

Each geographical location where Islamic discursive tradition takes root
can be conceptualized as a node in a complex, global, and historically extend-
ed network. This is not to deny that each node is shaped to a large degree by its
particular geographic context, but merely that the influences from other nodes
cannot be ignored. If a node comes to possess a measure of independence, this
independence is more or less transient, for the networked nature of Islamic
tradition is a constant source of challenge and change. It's a network whose
nodes are stable only so long as they can hold their own in the process of a
discursive activity that, though not always fair, is ultimately sorted out in the
field of the opinion of the community at large.

Let us turn now to taking stock of the emergent Western node of this net-
worked discursive tradition. In Western Muslim communities today, the main

11 The role of center and periphery (the “edges”) has been fruitfully broached in Richard
Bulliet’s Islam: The View from the Edge (New York: Columbia University Press, 1994).

12 John Voll, “Islam as a World-System,” Journal of World History, 5:2 (1994), 222. For more
recent contributions on the subject, see Muslim Networks from Hajj to Hip Hop, ed. Miriam
Cooke and Bruce B. Lawrence (Chapel Hill: University of North Carolina Press, 2005); par-
ticularly interesting is the contribution by David Gilmartin.

13 Ovamir Anjum, “Putting Islam Back into the Equation: Islam as a Discursive World-
System,” in Khaldoun Samman and Mazhar Al-Zo’by (eds.), Islam and the Orientalist
World-system (Boulder: Paradigm Publishers, 2008).

14  See, for instance, Bettina Graf and Jakob Skovgaard-Petersen (eds.), The Global Mufti:
The Phenomenon of Yusuf Al-Qaradawi (London: Hurst & Co., 2008); Zareena A. Grewal,
“Imagined Cartographies: Crisis, Displacement, and Islam in America” (PhD Diss., Univer-
sity of Michigan, 2006).
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discursive paradigms can be classified into the following ideal types: tradition-
alism; progressivism (and modernism);!® and the academic Muslim discourse
on Islam and Muslims. These categories also more or less reflect those in the
Muslim mainlands at large, with the exception perhaps of the last, an emer-
gent type whose location within Western academia gives it an unprecedented
place in Islamic discourse. Its potential for long-term impact is yet unclear, but
its increasing influence in Western Muslim communities and well beyond is
discernible. Since they can be classed into the former categories of traditional-
ists and progressives, whether academics should be deemed a class on their
own can be debated. However, their placement in Western academia does
compel them into a certain discipline, certain expectations of broad engage-
ment, as well as certain limitations that are shared regardless of their ideologi-
cal or hermeneutic camp.

In the Muslim world, graduates of secular humanities departments have
tended to be modernists and secularists, of either liberal or Marxist tenor and
of limited influence, and are seen as intellectual extensions of Westerns ide-
ologies. In North America, however, while the predominant mode of Muslim
academic scholarship follows the same pattern as the secular academics in the
Muslim world, there may yet emerge unique creative potentials and new forms
of relationship with Islamic intellectual tradition. Given the unprecedented
reach of the now globalizing Western intellectual influence (with all its diver-
sity and contradictions) into the Muslim world, the stakes and consequences
of the direction of American Muslim scholarship can be significant. Its tradi-
tional worth, however, will depend on whether it can muster sufficient discur-
sive density and hold its own in the face of challenges from other nodes.

I proceed now to contextualize and justify my propositions vis-a-vis the cur-
rent modes of approaching Islam in Western universities and in critical con-
versation with the nascent Western Muslim discourse.

1 The Crisis of Western Academia

The (Western, liberal) university setting affords the study of Islam a tremen-
dous, indeed historic, openness in terms of the potential for critical rigor and

15  ‘Modernism’ can be identified as the remnants of the now-obsolete rationalist or sci-
entistic European ideals and is common among older Muslims, while ‘progressivism’ is
embraced by younger Muslims and influenced by the more current Western progressive
ideas such as pluralism, multiculturalism, environmentalism, new-age spirituality, etc.
Gender equality remains important to both but in different ways, depending on the wave
of feminism one takes as the norm.
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creativity in thinking about, through, and against the Islamic tradition. The
sheer mass of accumulated factual knowledge in the modern university, in
disciplines ranging from history, anthropology, and philosophy to the various
natural and social sciences, that now crowns the shared human intellectual
heritage—despite the raging and irresolvable debates on its nature and moral
consequences and the hegemonies and inequities its possession and control
has made possible—is an indispensable point of departure for any serious and
rigorous contemporary intellectual tradition.

There is much to be said about the woefully phlegmatic response of the
conventional modes of Islamic learning in sifting through, critically evalu-
ating, and embracing these new bodies of knowledge. I will limit my focus,
however, to the challenges that face the study of Islam in the West, more pre-
cisely, in Euro-American secular universities. The enormous material dispar-
ity between the West and the Muslim world has forced itself upon virtually
all Muslim reformists as their point of departure and the most important fact
to be reconciled in thinking about reform and critique. This realization struc-
tures the discourse in such a way that Islam is inevitably the object of reform
and critique whereas the West the source of history and the paradigm to be
(however “cautiously”) emulated. Yet, the Western thought-world today is af-
flicted by an all-encompassing epistemic crisis and moral nihilism. While this
condition of agnosticism and agnosia about ultimate truths and ends, called
by some “post-modernity,” has allowed a multiplicity of voices to be tolerated
within academia (including Islamic ones), it has also frustrated any aspiration
to a moral or rational vision against the “will to power” of the capitalist and
military forces that modernity has also spawned. It not only cannot mitigate
the power differentials between various incommensurable visions, it also has
no collective rational commitments to imagine any mechanism that could—
thus leaving the academic sphere in a dark, chaotic fog and the public square
forced into a capitalist straitjacket.!® The threat of this epistemological chaos,
in which no rational, let alone religious, certainties can hold sway, is extended
to the rest of the world through the forces of globalization and imperialism
beyond anyone’s control. This explosive rise of the economy over all other

16 Although written in 2012, these observations I think remain valid today, it being added
that we have since seen the emergence of a strong xenophobic nationalist reaction
against the left-liberal ideology that prevails on college campuses across Euro-America.
The conflict has become increasingly militant precisely because no shared beliefs and
fundamental beliefs can be called on as shared ground. For a trenchant critique of this lib-
eral intolerance by an British atheist philosopher, see John Gray, “The Problem of Hyper-
liberlism,” Times Literary Supplement, 27 March 2018, https://www.the-tls.co.uk/articles/
public/john-gray-hyper-liberalism-liberty/ (Accessed 5 June 2018).
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domains, including the political, threatens to “flatten” our world, as one
prophet of neo-liberalism has recently phrased it. A flat world governed by the
principles of neo-liberalism is destructive of all its “others.”

The intellectual model of the secular university, while uniquely resource-
ful for examining Islamic history and society as well as the workings of the
modern world, is potentially destructive to the Islamic tradition.l” Before fur-
ther characterizing the challenge the liberal university poses, it may be useful
to attend to a similar criticism with respect to Jewish scholarship by the pro-
lific Jewish historian and theologian Jacob Neusner. Arguing that Jews should
support Jewish seminaries rather than endow chairs in liberal universities, he
writes: “When believing and practicing Jews decide who will teach what to
whom, they take for granted that some things are more important than oth-
ers. (...) The Jewish sponsors of Jewish learning derive the scale of values from
the received canon and tradition. Universities, by contrast, have no stake in
according to Scripture or Midrash and Talmud a superior position in the
curriculum. (...) So the curriculum is a mishmash of this and that—discrete
details of a main point that does not register.” He admits that “[f]resh perspec-
tives and a broad range of interests have endowed Jewish learning with vital-
ity. A whole new set of topics claimed standing and warranted specialization.
(...) Yet overall, the change in venue marks the decline in classical learning.”
He concludes, therefore, that “even as they struggle, [the] classical centers of
learning are necessary to guaranteeing the future of Judaism. That is a goal to
which Yale and Stanford, Princeton and Brown, Purdue and the University of
Michigan simply do not aspire.” Besides, “[a]cademic professors do not—and
cannot be expected to—embody a personal model of piety for their students.”
Ultimately, he concludes, “[t]he positive result for vital scholarship is out-
weighed by the charge against the future of Judaism as a tradition of religious
learning and religious action.”'8

The concerns in this lucid but brief statement have been investigated and
substantiated by a growing body of research in philosophy, anthropology,

17 Foraphilosophical critique of the modern secular university, see Alasdair MacIntyre, God,
Philosophy, Universities: A Selective History of the Catholic Philosophical Tradition (Row-
man and Littlefield Publishers, Inc., 2009); for a Christian critique, Stanley Hauerwas, The
State of the University: Academic Knowledges and the Knowledge of God (Oxford: Blackwell
Publishing, 2007); for the destructive and fateful link between the American university
and the corporation, see the work of former Harvard President Derek Bok, Universities in
the Marketplace: The Commercialization of Higher Education (Princeton University Press,
2004).

18  Jacob Neusner, “The Costs of Jewish Studies Endowments,” Huffington Post, October 13,
2010, http://www.huffingtonpost.com/jacob-neusner/the-costs-of-jewish-studi_b_754489
html?view=print; accessed April 4, 2012.
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and other fields over the last half century. Alasdair MacIntyre in his works like
After Virtue gives an account of post-Enlightenment Western thought that is
more persuasive than the Enlightenment’s own triumphant narrative for ex-
plaining the current crisis. We routinely observe, thus MacIntyre begins, that
no debate on any ethical issue is rationally resolvable—a condition that is
both the cause and effect of a pervasive relativism or perspectivism. (In his
The Closing of the American Mind, Allan Bloom notes that such relativism
is the default religion of the American undergraduate.l®) Yet, Maclntyre says,
Westerners are constantly engaged in debate on these issues, as if there existed
agreed upon rational foundations on which resolutions could be based. From
academia to media and television, everyone works under the pretense that
agreement through rational debate is possible, while acknowledging fully well
that there are no agreed upon foundations by which agreement on any serious
issue could be attained. Our daily language is rife with words such as good,
truth, beauty, and their equivalents, while our sober philosophical reflection
can yield no collective rational basis to ground these concepts. This schizo-
phrenia is the result not of lower standards of education or inept thinking (as
Allan Bloom thought) but an inescapable outcome of the Enlightenment proj-
ect of the eighteenth and the nineteenth centuries. Enlightenment thinkers
disagreed on all matters except one, and that was their rejection of tradition
in favor of reason. It was believed that any rational person, regardless of his or
her prior beliefs, sensibilities, and interests, could be convinced of one truth
arrived at by reason. This belief of the early Enlightenment soon gave way to
cynicism toward and an indictment of reason. Why do moderns then continue
to pretend otherwise? Because, MacIntyre suggests, Westerners have inherited
much of theirlanguage, culture, and thought, and hence memories and desires,
from the pre-Enlightenment world—a world in which rational ethical verities
were possible and desirable. Then, rational debate took place within a tradition
and had the possibility of resolution and thus guiding a life of virtue. Such pos-
sibility no longer exists in the post-Enlightenment world, leading to the liberal
political order and its ultimate model and governing logic in economy, free-
market capitalism. Liberalism, deprived of moral certitudes, seeks to construct
foundations of law and politics without recourse to any transcendent truths
or any certainties based either on reason or tradition. In such a world, and
this is MacIntyre’s main point, “virtue” vanishes, because the development of
virtue is an enterprise that takes place within a community of shared beliefs
and norms. The cultivation of virtue is no small matter; it is the foundational

19  Allan Bloom, The Closing of the American Mind (New York: Simon and Schuster, 1987), 25.



258 ANJUM

concern for all pre-modern traditions, including, of course, Islam.2? The key
insight of premodern traditions since at least the Greeks, including Christian-
ity and Islam, was that human beings must grow into virtue; they are not born
what they are, but become what they are raised to be.

In the Islamic tradition, virtues like tagwa (loving fear of God), courage,
patience, gratitude, humility, chivalry, etc., are to be cultivated through
practice, training, mutual advice, and correction, encapsulated in that most
important obligation of ‘commanding right and forbidding wrong.’ Therefore,
for the proper development of virtue, the Islamic tradition requires the need
for external discipline—be it by the community, in particular its elders and
scholars, or government, where the virtue of the ruler and his officials is a nec-
essary part of a good political system. The Islamic tradition is varied within
itself and differs from other Near Eastern ethical traditions on other points
of virtuous development, such as the distribution of potentials among hu-
mans and proper means to attain virtue, as well as the list of specific virtues
themselves. But these two points are shared: the cultivability of virtue through
discipline, role models, and training, rather than a view of virtue as inner
adherence to a fixed principle or categorical imperative; and the need for
guidance within a community for this purpose. These conditions of moral or
spiritual growth have been made unavailable today, not just by some particu-
lar kind of liberal ethical philosophy, but, MacIntyre insists, by the moral and
rational chaos that is a necessary result of an intellectual world based on the
Enlightenment project, which began by rejecting tradition in favor of universal
reason and ended by rejecting both.

The main challenge, therefore, that liberal Western academia presents
to the Islamic tradition is not one attributable to long-standing but perhaps
transient problems like colonialism, Islamophobia, or Orientalism, but by vir-
tue of its very constitutive history, structure, and premises. Any tradition that
comes to be studied on the terms of the Enlightenment is likely to suffer the
same fate as the Enlightenment project itself: death by nihilism. Islam, there-
fore, can be taken apart, analyzed, and deconstructed by the myriad of critical

20 Maclntyre claims that within Abrahamic, faith-based traditions the Aristotelian ethics
“is complicated and added to, but not essentially altered” (After Virtue: A Study in Moral
Theory [Notre Dame, IN: University of Notre Dame Press], 53). I cannot judge the extent
to which this holds true, but it appears that all schools within Islam, from philosophers
and grammarians to theologians, embraced certain notions that had become the shared
heritage of the Near East in both Peripatetic and biblical traditions and were gestured at
in the Qur'an itself, such as the ethic of moderation, the golden mean, some version of
the four cardinal virtues, and the inculcation of virtues through discipline and training in
a community of shared beliefs and practices.
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historians, anthropologists, and philologists who consider it their virtue to
have no allegiances or moral commitments in their study. But if such are the
grounds of the new knowledge, any hope for a coherent growth or develop-
ment, or resolution of crucial problems or of the much talked-about crisis of
authority, must be abandoned.?!

In Whose Justice? MacIntyre contends that a situated intellectual tradition is
a necessary condition for any moral enquiry. Sharing some common ground
is necessary for different positions to meaningfully disagree (351). Further-
more, as Islamicists hardly need to be reminded, a tradition is

more than a coherent movement of thought. It is such a movement in
the course of which those engaging in that movement become aware of
it and of its direction and in self-aware fashion attempt to engage in its
debates and to carry its inquiries forward. The relationships which can
hold between individuals and a tradition are very various, ranging from
unproblematic allegiance through attempts to amend or redirect the tra-
dition to large opposition to what have hitherto been its central conten-
tions. But this last may indeed be as formative and important a relation
to a tradition as any other. (326)

In fact, it is precisely by successfully addressing internal disagreements and
external challenges that traditions mature (327). However, whereas discursive
traditions may to an extent transform in response to external challenges, if
they fail to address new challenges, ruptures, and transformations in terms of
their own conceptual toolset, they lose their identity and force (356).

Talal Asad’s seminal work has made crucial contributions to our under-
standing of tradition by taking the scholarship on tradition from philosophy to
the disciplines of anthropology and the study of Islam generally. He famously
proposed that Islam be studied as a discursive tradition, rather than an artifact
in the museum of ideas accessible in the great classical books, as Orientalists
have done, or an epiphenomenon of socio-political forces, as social scientists
have tended to do. But even more important is Asad’s concern with power, as
he took the concept of discursive tradition out of the conditions of the “semi-
nar room” assumed by many philosophers and theorists, such as Maclntyre
and Habermas, into the real world, where discourse informs and is informed
by practice and is articulated inevitably in the context of power relations that

21 The classical role of the scholars of religion in liberal academia, although increasingly
challenged, has been brought out in the aptly-titled monograph by Russell McCutcheon,
Critics Not Caretakers: Redescribing the Public Study of Religion (Albany: SUNY, 2001).
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are crucial to understanding traditions.?? For instance, the American Muslim
discourse on terrorism, violence, jihad, war, and reform in Islam in the years
immediately after 11 September 2001 obviously cannot be understood purely
on the basis of the intellectual resources of Islam, rational critique, or contri-
butions to this discourse by academic scholarship. More often, however, the
ways in which power relationships inform and are informed by discourses are
not so blatant and require closer investigation.

In the context of the aforementioned epistemological crisis of the modern
world and its fundamental moral uncertainties, power relations, sustained as
they are today by incredible military and economic might, have become ever-
more pervasive and normalized, rendering normative ideals ever-less relevant.
Any project of Islamic reform, therefore, must respond to and be ever-vigilant
of the dual challenge of the modern epistemological crisis and the power in-
equalities that characterize the modern world. Given the odds, of course, it
might be no more than foolhardy optimism to suggest that a reconstituted
Islamic tradition just might provide Muslims a way to face these multifari-
ous challenges. The present essay, nevertheless, is an invitation to a sustained
inquiry into the conditions in which the Islamic discursive tradition may sur-
vive o1, more precisely, resuscitate itself, rather than being merely an epiphe-
nomenon reflecting the workings of this dual peril.

Islamic seminaries in the West, if and as they are established, will certainly
have their place in establishing the Islamic tradition in the West, but they will
have to fight an uphill battle. Even if Western Muslim communities were as
resourceful and established as their Jewish and Christian counterparts, their
support of seminaries would ultimately face the same challenges that Jacob
Neusner complains afflict the already established Jewish seminaries. An in-
creasingly secularizing community distinguished only by its loose and melt-
ing identity is unlikely to appreciate and invest heavily in traditional learning,
except for the immediate and limited goal of the production of imams and
chaplains, whose training requires more attention to counseling and social ser-
vices than discursive traditional depth. Therefore, while an important need,
seminaries are unlikely to address the great deficit of critical knowledge or
meet the standards of research that departments of Islamic studies or related
disciplines housed in resourceful, mainstream American universities take for
granted. Furthermore, without an accessible discursive tradition that is critical
yet committed to Islam, such seminaries, even when they develop, are likely
to become a source of traditional reactivism of one brand or another and of

22 Armando Salvatore, The Public Sphere: Liberal Modernity, Catholicism, Islam (New York:
Palgrave Macmillan, 2007), 83—4.
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popular American spirituality peppered with uncooked academic theories—
as indeed one can already observe in the brew. If the Islamic discursive tradi-
tion in the West is to hold its own in a competitive academic scene and in
critical conversation with the larger (that is, Western and now global) humani-
ties and social sciences, its best chance may be Western Muslim academics
who would commit to working within it as a discursive community while hold-
ing themselves and their colleagues to the highest critical standards, emulating
and excelling their Western contemporaries as well as classical antecedents.

2 Islamic Tradition: Shari'a and Its Scope

Now I turn to my interlocutors within the Islamic tradition and justify my
choice of terminology and the attendant conceptual toolset, addressing why
I speak of “discursive tradition” rather than terms more indigenous to Islamic
tradition such as Shari‘a, figh, and the like. I opt for the term “discursive tradi-
tion” with the generic qualifier “Islamic” in part because it is analytically useful
in conversation with Western scholarship, as I have shown in the foregoing,
and in part because it can help avoid the internal polemics and complex his-
tory that inevitably surround any terms indigenous to Islamic discourse.

The key question of who is an insider versus outsider, or the etic/emic
debate, is at the heart of any tradition, for it is a matter not only of defining
a tradition but also authority, its distribution and limits, and requires us to
examine the discursive mechanisms of control, persuasion, and continuity
through time. Any community identified by a religious tradition must distin-
guish its members from non-members; some, like Christianity, emphasize faith
or creed, whose uniformity may be enforced or upheld through an institution;
others, like Judaism, may emphasize lineage and ritual law, thus relaxing to a
degree the priority of dogma; yet others, like historical Hinduism, might relax
it all and rely on attachment to a relatively isolated territory as its guarantee
of survival through time. In Islam, the attachment has been to a set of scrip-
tural texts which give creedal as well as practical dimensions to membership in
Islam. Due precisely to this multidimensionality, relaxation in any one dimen-
sion can be accommodated so long as a discursively justified relationship to
the foundational scriptural texts is maintained.23

One crucial issue pertaining to Islamic authority is whether Islam is to be
understood primarily as a legal system—and whether, therefore, its ultimate

23 An important American Muslim contribution in this respect is Jackson, Boundaries,
which is an annotated translation of al-Ghazali’s Faysal al-tafriga.
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arbiters must be jurists. The implications of this difference can be evidenced
by the recent debates on the viability of the Shari‘a, understood as Islamic law,
in the modern world. When Wael Hallaq declares that the Shari‘a is effectively
dead and all modern attempts to resuscitate it are futile, he assumes a certain
notion of the Shari‘a.24 To him, the Shari‘a is a legal tradition, a complex and
marvelous one, historically generated by Muslim jurists over many centuries.
This accretist and legalistic notion of the Shari‘a is taken for granted by many
contemporary legal scholars, from Hallaq to his traditional counterparts at al-
Azhar and elsewhere. Only if the Shari‘a is thus understood does the debate
about its extinction or fatigue become meaningful—for in this view any de-
gree of faithful commitment to the scriptural texts by contemporary Muslims
is not sufficient to resuscitate the Shari‘a.

In a recent monograph, The Fatigue of the Shari'a, Ahmad A. Ahmad places
Hallaqg's erudite challenge in the context of a similar debate in classical Islam
(ca. 4th/10th—7th/13th centuries) and thus manages to bring out the profound
multidimensionality of the issue. Ahmad argues that the Shari‘a has become
ingrained in the institutions and culture of Muslim societies more deeply than
Hallaq grants, and that the nation-state may not be as total in its reach as Hal-
laq assumes.2> As Ahmad shows, the theological possibility of the fatigue of the
Shari‘a, which was a distinctly Ash‘ar1 position, was rejected by the Hanbalis
and Mu‘tazilis alike, because they rejected the Ash‘arl notion that ethical veri-
ties (the knowledge of the good and evil nature of acts) are inaccessible to
human reason and limited to the explicit word of revelation.26 The difference
between the Ash‘aris and the Hanbalis should not be overstated, of course,
because they agreed in denying rational ethical verities any eschatological
efficacy (meaning, reward and punishment in afterlife accrue only based on
revelation, not on norms known only by reason). Ibn Taymiyya (d. 728/1328), a

24  Note that this was Wael Hallaq’s position in his 2003 article (cited below), a position he
considerably revised in his seminal monograph The Impossible State: Islam, Politics, and
Modernity’s Moral Predicament (New York: Columbia University Press, 2012), and which
he may have further revised since.

25  Ahmad A. Ahmad, The Fatigue of the Sharia (New York: Palgrave Macmillan, 2012), 22; 104
(where Ahmad argues that the legal elites of the Shari‘a have suffered but nonetheless
survived and influenced modern Muslim societies); 147 (“The Shari’a as a legal science,
as a language and a profession serving multiple professions, and as culture and sensibili-
ties, as a political and social and organizational legacy, is too complex to be given a death
certificate or authoritatively claimed to have reached a degree of unprecedented frag-
mentation”); 157 (both the intellectual and social infrastructures of the Shari‘a appear to
be alive); 171 (it is found away from the state’s reach, “unsupervised” and “underground”).

26 Ibid., 181.
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magisterial critic of classical Islamic heritage, generally endorsed this Hanbali
position, but his systematic emphasis on justice, politics, and the agency of the
Muslim community in commanding good and forbidding wrong, unusual even
in the Hanbali tradition,?” led him to a notion of Islamic normativity (Sharia)
in which reason played a greater role in areas where the explicit texts were
silent. But how does this contextualization mitigate Hallag’s challenge?

Elsewhere, I have challenged the legalistic view of Islamic tradition by focus-
ing on Ibn Taymiyya’s intervention, and suggest that Hallaq’s challenge loses
some of its force because Islamic politics has always been essential in creating
the conditions for Islamic law to operate, and the modern world should be no
exception.?® On Ibn Taymiyya’s view, justice being the arch-imperative and ul-
timate good of the Shari‘a, if “right reason” has access to the knowledge of good
(justice) and evil (injustice), then any pursuit of justice becomes a revelational
imperative with eschatological efficacy—thus rational and just politics may
be deemed fully a part of the Shari‘a.2? One way to state this is that for Ibn
Taymiyya the Shari‘a, limited by the classical formalist juristic method to the
specific (khass) commandments, becomes extended under the guidance of the
general (‘amm) texts.

Hallaq’s challenge, despite the aforementioned studies that considerably
challenge its terms, still stands: one that can be met, as Hallaq himself suggests,
only if the political will of a legitimate Muslim state along with its Muslim
citizens embraces the project of resurrecting the Shari‘a, holding the modern
nation-state under scrutiny as they negotiate reform within the Sharia—
rather than the one-way reform of the Sharia to meet modern imperatives
hitherto imposed.3°

A revitalized Islamic discursive tradition is the ground on which the
conditions for the Shari‘a to be rethought and provide a persuasive, reasoned,
and viable alternative to the modern trinity of the nation-state-capitalism-
secularism may be cultivated. And alternative visions of life will be needed
direly if this trinity—after consuming away the very planet and the people that

27 Ovamir Anjum, Politics, Law and Community in Islamic Thought: The Taymiyyan Moment
(Cambridge: Cambridge University Press, 2012), in particular, ch. 5-6.

28  Ibid.

29  One should note the absolutely central caveats for Ibn Taymiyya that justice is defined
first and foremost by the known revelational texts and cannot contradict them, and that
the salaf remain the best judge of the primary meanings of these texts.

30  Wael Hallag, “Can the Shari'a be Restored?” in Islamic Law and the Challenge of Modernity,
eds. Y. Haddad and B. Stowasser (Lanham: Altamira Press, 2004), 22. In the same year as I
wrote this essay, Hallaq’s Impossible State, mentioned earlier, was published.
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have fed it and that it has for the most part refashioned—ever leaves us an
earth that is still inhabitable. Realistically, it might already be too late.3!

3 Conclusion

It is obvious to the point of banality that contemporary attempts at Islamic
reform, including that in the Muslim world, are westernizing, or at least in re-
sponse to the West. These reform projects have, as such, yet to take any serious
notice of (let alone rethink their objectives and values in view of) the Western
internal rethinking as well as the colossal disasters—including climate change,
squashing of indigenous cultures, and increasing economic disparity—that
modernity has wrought globally.32

When thinking of reform, Muslim reformers would do well to note that the
historical, networked, discursive nature of Islamic tradition is particularly suit-
ed in a world of colossal contradictions, inequalities, and uncertainties. Any re-
thinking in such a tradition is necessarily a combination of acculturation and
self-reform (through the tradition), deconstruction (of claims for and against
the traditional norms), synthesis, and accommodation. This rethinking then is
submitted to the never-ending collective review. We may therefore wonder if
the “reform” of Islam, so wide a desideratum among Westerners and Western
Muslims, is a useful way to describe this task; as Talal Asad has recently noted,
one lives rather than reforms a tradition, and while living, one engages in any
number of conversations, self-criticism, and rethinking.3® A Martin Luther of
Islam, in any case, is neither imminent nor necessary. Often taken as a tragedy,

31 Sir Martin Reese, President of the Royal Society of the United Kingdom, declares that
“the odds are no better than fifty-fifty that our present civilization on earth will survive
to the end of the present century” James G. Speth, who has served as Yale’s Dean of For-
estry and Environmental Studies and official of or advisor to the US government under
Carter and Clinton administrations—one does not get more mainstream than this—is a
bit more optimistic. He declares solemnly that not only modern capitalism but the very
mode of being that is defined by modernity must be abandoned and alternatives found in
which happiness is sought in community and spirituality rather than in material progress,
growth, conquest (of nature and peoples) and consumption. James G. Speth, The Bridge
at the End of the World: Capitalism, the Environment, and Crossing from Crisis to Sustain-
ability (New Haven: Yale University Press, 2009), 6, 233ff.

32 Ovamir Anjum, “Do Islamists Have an Intellectual Deficit?” in Shadi Hameed and Willian
McCants (eds.), Rethinking Political Islam (New York: Oxford University Press, 2017).

33 Personal communication, June 21—28, 2012; also, see my “Interview with Talal Asad,” Amer-
ican Journal of Islamic Social Sciences 35, no. 1 (2018): 55-9o.
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that modernity encountered the Islamic tradition a century or two after the
Christian tradition may after all be a blessing in disguise. Living and think-
ing critically through Islamic tradition is an ongoing, collective, and long-term
endeavor. Therefore, critical humility and patience (rather than the bold ar-
rogance and rash heroism that too often afflict reformers) are the appropriate
attitudes when engaging in this endeavor.

Furthermore, given the networked nature of Islamic discursive tradition,
there is unlikely to ever be an “American Islam,” just as there has never been a
stable “Egyptian Islam,” “Chinese Islam,” or “Saudi Islam"—for the simple rea-
son that no Muslim authority can for long ward off reasoned challenge from
outside on the basis of local, ethnic, or nation-state boundaries. The Western
node of this immense network, with the opportunity to face modernity in a
more intimate and candid way than any else, might be in a crucially important
position at this historical moment. The half-life of the solutions it provides will
depend on the density of its discourse, which, all else being equal, will depend
on both the quality of Western Muslim scholarship and the ability of the schol-
ars to engage with their critics and opponents within the tradition, rather than
seeking unfair advantage in a necessarily unequal playing field.
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